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POLLING THE JURY. 





Trial by jury is a part of the common law 
which our ancestors brought with them to this 
country. The verdict of an English jury is 
the unanimous finding of the twelve sworn 
jurors. As unanimity was necessary to a 
verdict, a practice arose which must be al- 
most coeval with jury trials, of examining 
each member of the jury as to his concurrence 
in the verdict. This, whether done by clerk, 
counsel or judge, formally or informally, if 
done in open court, after the verdict is an- 
nounced and before it is recorded, is called 
polling the jury. Up to the time of Edward 
I, the jurors were the witnesses, and being. 
subject to interrogation, were polled by the 
process of the trial. On the trial of Sir 
Nicholas Throckmorton, in the reign of Mary, 
the jury being asked for their verdict, the 
foreman, Whetston, said: ‘‘Not guilty.’’ Sir 
Thomas Bromley, lord chief justice, said: 
‘*How say you the rest of you, is Whetston’s 
verdict all your verdicts.’’ They all answer- 
ed ‘‘yes.’’! Thus each juror was made to 
speak, and substantially the jury was polled. 
A practice similar to this seems to exist 
in Virginia,? and in Massachusetts, as will 
be more fully shown hereafter in this pa- 
per, which is written to review, in a spirit 
of just criticism, the case of United States v. 
Bridges, reported in the present number. 

In civil cases it is sometimes held that it is 
discretionary with the court to grant or re- 
fuse a motion to poll the jury. It is so de- 
cided in South Carolina, Georgia, Ohio and 
California.* In other civil cases it is held 
that the parties have the absolute right to poll 
the jury. It is so decided in Missouri, IIli- 
nois and New York.‘ When it is shown that 
many courts hold that the parties have the 


(1) 1 How. St. Trials, 407. 

(2) Com. v. Gibson, 2 Va. Cas. 70. 

(3) Martin v. Maverick, 1 McCord, (S. C.) 24; Rut- 
land v. Hathorn, 36 Ga. 380; Landis v. Dayton, 
Wright, (Ohio), 659; Blum v. Pate, 20 Cal. 69. 

(4) Hubble v. Patterson, 1 Mo. 392; Johnson v. 
Howe, 7Ill. 342; Rigg v. Cook, 9 Ill. 336; Fox v. 
Smith, 3 Cow. 23; Jackson v. Hawks, 2 Wend. N. 
Y. 618; Labar v. Koplin, 4 546. 
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absolute right to poll the jury in a civil cause, 
no one will be surprised that the right is al- 
most universally acknowledged in criminal 
cases ; ‘‘for,’’ said Chapman, C, J., in Com- 
monwealth v. Durfee,’ ‘‘less strictness ought 
not to be tolerated ina criminal case than is 
required in a civil case.’’ 

In State v. Young,® the court held that upon 
the rendition of a verdict in a criminal action 
the defendant has a legal right to demand that 
the jury be polled, and it is error in the court 
to refuse it. The right of a defendant ina 
criminal case to demand that the jury be poll- 
ed is recognized by numerous authorities.7 

Against this array of authority are the cases 
in South Carolina. In 1821 the Supreme 
Court of that State held, in the civil case of 
Martin v. Maverick, that the jury can not be 
polled but at the discretion of the court. The 
court said: ‘‘It is true that every case must 
be decided by the concurrence of the whole 
jury, and the party has the right to satisfac- 
tory evidence of this concurrence.’’ The 
practice in South Carolina of calling each of 
the jurors by name and of inquiring if they 
had agreed on their verdict, receiving the 
written verdict from the foreman and reading 
it aloud, is held sufficient to ascertain their 
concurrence. No authorities are cited in this 
case. In 1822, in the case of State v. Allen,’ 
that court affirm Martin v. Maverick, and 
apply it to a criminal case, without citing 
any authorities or referring to the fact the 
former was a civil case and the latter a crim- 
inal case. In 1854 the question again came 
before the Supreme Court of South Carolina, 
in the case of State v. Wise,? where the same 
question was raised but ‘‘not pressed by coun- 
sel ;’’ and the court adhered to their previous 
decisions in a brief opinion, citing no other 
cases. The case of Commonwealth v. Roby,” 
is sometimes cited as an an authority sustain- 
ing the proposition that a defendant in a 
criminal case has no right to poll a jury. But 
an examination of that case, and of the earlier 


(5) 100 Mass. 149. 

(6) 77 N. C. 498. 

(7) Nomaque v. People, 1 Ill. (Breese) 109; Wright 
v. State, 11 Ind. 569; State v. Hughes, 2 Ala. 102; 
Brister v. State, 26 Ala. 131-2; People v. Perkins, 1 
Wend. 91; Sargent v. State, 11 Ohio, 472: 1 Bish. 
Crim. Proced. 830. 

(8) 1 McCord, 525. 

(9) 7 Rich. 412. 

(10) 12 Pick. 496. 
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case of Ropps v. Barker," show that by the 
practice in Massachusetts, the court in receiv- 
ing the verdict substantially poll the jury. In 
the later case, the court, in referring to the 
earlier case, say: ‘‘The verdict having been 
drawn up and put into form at the bar, and a 
question being made whether the verdict thus 
reduced to form expressed the real intent and 
meaning of all the jurors, the judge was re- 
quested to poll the jury, which was not com- 
plied with. Upon this and other grounds a 
new trial was moved for.’’ In regard to this 
part of the motion the court say: ‘*When the 
jury have found a verdict substantially it is 
read tothem inform. If any juror does not 
agree to it when so read, he may express his 
dissent, and the jury may retire and revise 
the verdict. But if, when asked in the usual 
manner whether they agree to the verdict, 
they all answer in the affirmative, it will be 
sufficient to authorize it to be recorded.”’ 

In United States v. Bridges, the general 
right to poll the jury in criminal cases was not 
denied ; but it was held that the right was lost 
by the agreement to a sealed verdict, and the 
subsequent separation of the jury. The 
modern sealed verdict is nothing more than 
the ancient privy verdict, which was ‘‘deliv- 
ered privily to the judge out of court.’’ In 
an article on Trial by Jury, published more 
than a century ago, we find Sir Matthew Hale 
cited to sustain the following description of 
the privy verdict: ‘‘A verdict, vive dictum, 
is either privy or public. A privy verdict is 
where the judge hath left or adjourned the 
court, and the jury being agreed, in order to 
be delivered from their confinement, obtain 
leave to give their verdict privily to the judge 
out of court, which privy verdict is of no 
force, unless afterward affirmed by a public 
verdict given openly in court; wherein the 
jury may, if they please, vary from their 
privy verdict. So the privy verdict is indeed 
a mere nullity, and yet it is a dangerous 
practice allowing time for the parties to 
tamper with the jury, and, therefore, very 
seldom indulged. But the only effectual and 
legal verdict is the public verdict.’’” 

A jury is polled by asking each juror: ‘‘Is 
this your verdict?’ The purpose of the 


(11) 4 Pick. 239. 
(12) 18 Enc. Brit. 3d ed. 1747, p. 568, citing Sir 
Matthew Hale, Hist. C. L. 





question is to ascertain whether or not it is 
their verdict. Conceding, what is clearly 
the law, that the defendant in a criminal case 
has the absolute right to have the jury polled, 
what reason can be given for depriving him of 
the right when he has agreed to a sealed ver- 
dict? When the jury is just from the juwy 
room and delivers the verdict, orally or in 
writing, through their foreman, ‘‘to make all 
sure,’’ the defendant has the right to pull them.. 
Does the fact that the jury left a verdict with 
the clerk twelve hours before it was opened 
and read, ‘‘make all sure?’’ Is it more cer- 
tainly their verdict when so left with the 
clerk, or privily with the judge, than when 
delivered at first by them in open court? The 
asking of such a question is its own answer. 
If, ‘‘to make all sure,’’ the defendant has the 
right to poll the jury, when the verdict in 
open court falls fresh from the lips of the 
foreman, a fortiori, he has the right when the 
clerk opens and reads a paper purporting to 
be their ‘verdict, which has not been in the 
possession of the jury for twelve hours. The 
usage of the sealed verdict being evidently 
adopted for the convenience and comfort of 
the jury, by an earlier release from their con- 
finement, what an abnormal perversion of such 
a design to permit it to operate as a deprivation 
of right upon the defendant! 

In the case of Fox v. Smith,” ‘‘the trial 
not being closed till evening, it was agreed by 
the counsel for the parties, that the jury might 
bring in their verdict sealed the next morning, 
which was accordingly done. On the jury 
coming into their box the next morning, and 
presenting their verdict sealed, the defend- 
ant’s counsel requested of the judge to have 
the jury polled, which he denied, and the 
verdict was recorded.’’ The plaintiff’s coun- 
sel, endeavoring to defend this action of the 
court below, argued that ‘‘an unqualified right 
to poll the jury, by a party who has had every 
chance to tamper with them, might lead to the 
greatest abuse.’’ The court paid no attention 
to this argument, for it was clear to the judi- 
cial mind, that however strong the argument 
might be against the practice of receiving 
sealed verdicts, it had no weight as an 
argument against the defendant’s right to poll 


(18) 1 Bishop Crim. Pro. 830. 
(14) 3 Cow. 23. 
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the jury. It was here held, all the judges 
concurring, that the defendant had not waived 
his right to have the jury polled. ‘‘It has 
been the uniform practice at the Circuit, so 
far as I have been acquainted with it,’’ said 
Woodworth, J., delivering the opinion of the 
court, ‘to allow the jury to be polled, whether 
the verdict be sealed as here by consent, or 
delivered ore tenus by the foreman. We 
think the jury may be polled, at the instance 
of either party, at any time before the verdict 
is recorded, whether it be sealed by consent 
or is oral.’’ This case is expressly approved 
in Labar v. Koplin,® by the Court of Appeals. 
The only distinction that can be pointed out 


between the facts of this case and the facts of 


the case of United States v. Bridges, is that 
the jury in the New York case did not leave 
their sealed verdict with the clerk, but it was 
kept by one of the jury, probably their fore- 
man. ‘The possession of the inchoate verdict, 
before it is delivered in open court, can create 
no legal distinction, because the delivery to 
the clerk had no legal effect whatever. It has 
already been shown that the delivery of the 
privy verdict to the judge out of court had 
no effect. The verdict of ajury is not valid 
and final until pronounced and recorded in 
open court. 

The Supreme Court of Indiana, in the case 
of Wright v. State,” held that ‘‘an agree- 
ment by the prisoner that the jury may seal 
up their verdict and separate, does not waive 
his right to have them present when it is read, 
and poll them.’’ The case of Root v. Sher- 
wood,® decided per curiam, when James 
Kent was chief justice, is in irreconcilable 
conflict with United States v. Bridges. In 
Root v. Sherwood, ‘‘the trial lasted till late in 
the evening, and after the charge of the 
judge, the parties consented that the jury 
might seal up their verdict. At the opening 
of the court, on the next day, the jury ap- 
peared, and the foreman delivered the sealed 
verdict, which was opened and read, by 
which the jury found for the plaintiff 
for $150 damages. On _ being polled 
nine of the jurors dissented frum the verdict ; 
but at the same time stated that they did 


(15) 4.N. Y. 549. 

(16) Goodwin v. Appleton, 22 Me. 453; State v. 
Mills, 19 Ark. 476; Root v. Sherwood, 6 Johns. 68. 

(17) 11 Ind. 569. 

(18) 6 Johns. 68. 





agree to the verdict when it was made, and so 
informed the constable before they separated. 
The judge directed the verdict to be entered, 
subject to the opinion of the court, on the 
question whether the same ought to be record- 
ed.’’ And the court held: ‘*The jury, when 
they came to the bar to deliver in their ver- 
dict, had a right to dissent from the verdict to 
which they had previously agreed. There is 
no verdict of any force but a public verdict, 
given openly in court; until it was received 
and recorded it was no verdict, and the jury 
had a right to alter it as they may a private 
verdict. The previous agreement that the 
jury might seal up their verdict, did not take 
away from the parties the right to a public 
verdict, duly delivered.’’ In Sargent v. 
State,” the Supreme Court say: ‘‘ In criminal 
cases, although the court direct the jury to 
bring in a sealed verdict, the whole jury must 
be present at the time of its delivery, in the 
presence of the prisoner, that they may be 
polled, if the prisoner desires it.’’ In the 
case of United States v. Potter,” there 
was a sealed verdict. On the motion of the 
defendant’s counsel, the jury was _ polled, 
and the following order made, which is here 
given as showing the proper practice in such 
cases: ‘‘And the jurors aforesaid being each 
separately interrogated by the court, whether 
the foregoing verdict is his verdict as it stands 
recorded, each for himself, separately answers 
that it is.’’ Bishop, in his work on Criminal 
Procedure,” says: ‘‘ If the jury have brought 
in a sealed verdict by consent, they are not to 
be interrogated thereon, but they must be 
polled, if this be demanded.’’ The case of 
United States v. Potter, is cited by Bishop as 
sustaining the sentence quoted. It is worthy 

of notice that according to the practice in the 

United States Circuit of Alabama, the verdict 
in United States v. Bridges, was signed only 
by the foreman of the jury; while in the 

cases of United States v. Potter, and Sar- 

gent v. State, where the right to poll was re- 

cognized, the sealed verdict was signed by 
each juror. 

It is decided by the Supreme Court of Ala- 
bama that ‘‘the rule of law is undoubted, 
that one tried for a crime has a right to be 
present when the jury return their verdict. 

(19) 11 Ohio, 472. 


(20) 6 McLean, 186. 
(21) Vol. 1, § 830. 
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against him. But the reason—the only rea- 
son—of this rule is, that he may examine 
them by the poll to ascertain if they assent to 
his conviction.’’” ‘*The only reason’’ of the 
defendant’s right to be present is that he may 
poll the jury. It follows that if an agree- 
ment by counsel to a sealed verdict waives the 
right to poll the jury, such agreement would 
also waive the defendant’s right to be present 
at the rendition of the verdict. If Bridges 
had no right to poll the jury that convicted 
him, he had no right to be in court when the 
verdict was read and recorded. In Waller v. 
State, it ig held ‘‘ that counsel had no au- 
thority to assent thereto, or to waive the 
right of a prisoner, charged with a felony, to 
be present when the jury delivered their ver- 
dict to the court.’’ Many authorities are 
cited by Byrd, J., who delivered the opinion of 
the court, as sustaining this principle; which 
is affirmed in the recent case of Cook v. 
State.» It follows that notwithstanding any 
agreement that could have been made, the de- 
fendant would have retained the right to be 
present at the rendition of the verdict; and 
the ‘‘ only reason ’”’ of the existence of such 
right is that he might poll the jury. But an 
agreement to a sealed verdict is valid. It 
only means that the jury, having agreed, may 
write and seal their verdict; and sepurate 
during the adjournment of the court, or the 
absence of the judge from the bench. It 
does not waive any right connected with the 
rendition of the verdict when the court is 
again opened. And if the jury be polled and 
any one of them dissent, it can not be receiv- 
ed as their verdict.” 

But it is said that the jury ought not to have 
been polled in the Bridges case, because if one 
of the jurors had dissented from the verdict, 
the jury having separated, it would have 
amounted to an acquittal. Cook v. State,% 
is cited as sustaining this position. The fact 
that the exercise of a legal right will result in 
the defendant’s acquittal, will not often be 
held a sufficient reason to deprive the defend- 
ant of that right. The case of Cook v. State, 


(22) Brister v. State, 26 Ala. 131; State v. Hughes, 
2 Ala. 102. 

(28) 40 Ala. 325. 

(24) 60 Ala. 39. 

(25) Bunn v. Hoyt , 3 Johns. 255; Proffatt on Jury 
‘Trial, 462. 

(26) 60 Ala. 39. 





so far as it bears upon this question, only de- 
cides that the unauthorized discharge of a 
jury who have rendered a void verdict acquits 
the defendant. If, on polling the jury in 
Bridges’ case, it had been ascertained that no 
verdict had been found, the jury could have 
been sent back to the jury room to consider 
of their verdict.” And if they agreed upona 
verdict, it would have been received; if they 
failed ‘‘to agree upon a verdict, after reason- 
able time for deliberation and effort, the jury 
could be discharged, and a mistrial entered, 
and the defendant could be put upon trial for 
the same facts before charged against him, 
and the proceedings had would constitute no 
protection.’ When the verdict of guilty is 
read, the defendant has but one legal way to 
ascertain, what he has the right to know, if 


_ every individual juror assents to his convic- 


tion, and that is to move the court to-poll the 
jury. The dissent will not be heard a few mo- 
ments later. When the verdict is recorded 
and the jury discharged as a jury in that case, 
the sworn statement of a juror can not be re- 
ceived to show that he did not agree to the 
verdict.» The right to poll the jury is con- 
sidered of sufficient importance to have 
caused the legislature of some of the States to 
enact laws guarding it. But an examination 
of the authorities will show that in criminal 
cases the courts in this country have ungrudg- 
ingly recognized the right in the absence of 
such legislation. 





LIABILITIES FOR NEGLIGENCE NOT ARIS- 
ING OUT OF CONTRACTUAL OBLIGA- 
TIONS. 

The case of Parry v. Smith, 27 W. R. 801, L. R. 
4C. P. D.325, [9 Cent. L. J. 248], belongs to a class 
of cases involving great difficulty, and we confess 
that it seems to us very doubtful whether any 
satisfactory formula with regard to such cases can 
at present be evolved from the decisions. The 
question that arises really amounts to this, viz: 
what persons, under what circumstances apert 
from obligations of a contractual nature, can 
bring an action when injured by the negligence of 
others—or, to put it in other words, towards 
whom is there a duty, in such cases, to use due 
care and diligence? The facts of the case of Parry 
v. Smith, were as follows: The defendant, a gas- 
fitter. was employed by the plaintiff’s master to 
repair a gas meter upon his premises, and, for the 


(27) Proffatt on Jury Trial, § 460. 
(28) Cooley Constitutional Lim. pp. 327-8. 
(29) Proffatt on Jury Trial, 462. 
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purpose of doing so, took away the meter, and, in 
lieu of it, made a temporary connection by means 
of a flexible tube between the inlet pipe and the 
pipe communicating with the house. The plaint- 
iff having gone, in the ordinary performance of 
his duty, with alight into the cellar where the 
meter had been, gas which had escaped by reason 
of the insufficiency of the connecting tube ex- 
ploded and injured him. The jury found that the 
work had been negligently done, and that the in- 
jury to the plaintiff proceeded entirely from such 
negligence. It was held by Lopes, J., on further 
consideration, that the defendant was liable. 
Various well-known cases will doubtless occur 
to the reader’s mind in connection with the above 
decision, such as Longmead v. Holliday, 6 Exch. 
761, Langridge v. Levy, 2M. & W. 519,4 M. & W. 
337, and Winterbottom v. Wright, 10 M. & W. 109. 
In Langridge v. Levy and Longmead v. Holliday, 
the vendor of an article was sued by a person 
other than the vendee in respect of injuries occa- 
sioned by the defective and dangerous character 
of the article sold. In the former case the vendor 
was held liable, on the ground that he had made a 
fraudulent representation concerning the article (a 
gun), knowing when he did so that the gun was 
purchased for the use of the person injured, and 
that the person injured had used the gun on the 
faith of such representation. The court say, ‘We 
do not decide whether this action would have 
been maintainable if the plaintiff had not known 
of and acted upon the false representation, nor 
whether the defendant would have been responsi- 
ble toa person not within the defendant’s con- 
templation at the time of the sale to whom the 
gun might have been sold or handed over; we 
decide that he is responsible in this case for the 
consequences of his fraud whilst the instrument 
was in the possession of a person to whom his 
representation was either directly or indirectly 
eommunicated, and for whose use he knew it was 
purchased.’’ In the case of Longmead v. Holli- 
day, an attempt was made to render a vendor re- 
sponsible in damages for breach of warranty to a 
person not the vendee, but a person whose use of 
the article was contemplated by the vendor at the 
time of the sale. The court refused so to extend 
the doctrine of Langridge v. Levy. In George v. 
Skivington, L. R. 5 Ex. 1, the court extended the 
doctrine of Langridge v. Levy, to cases where 
there is not fraud onthe part of the vendor, but 
negligence. There a man bought hair-wash to be 
used by his wife as the defendant knew,_and the 
defendant had been guilty of negligence in com- 
pounding the wash, which proved deleterious. 
The court held the defendant liable at the 


suit of husband and wife jointly. We can- 
not see very clearly why the defendant’s 
knowledge that the hair-wash was to be 


used by the wife was material, because hair- 
wash is always presumably intended to be used by 
somebody for the hair, and we can not see if there 
is a duty to anybody beyond the vendee why it 
should make a difference that the defendant con- 
templated a particular person. We can not help 
thinking that the analogy between this case and 








Langbridge v. Levy, which the Court of Exchequer 
insisted on, is misleading. Surely Langridge v. 
Levy turned on the point that the defendant was 
to be treated as having made the false representa- 
tions indirectly to the plaintiff, at any rate that 
his false representation was the cause of plaintiff's 
using the gun. This principle is wholly inap- 
plicable to George v. Skivington. It seems to us 
doubtful whether, logically, George v. Skivington 
must not turn on the principle that a person is re- 
sponsible in damages for his negligence to any 
person whom he knew that his negligence might 
injure, except when contributory negligence 
comes in question. Then, can it make any dif- 
ference that the particular person is designated 
and known to the defendant? If a man goes and 
buys a bottle of hair-wash, and tells the seller it 
is for his wife, his wife can recover; otherwise 
not, if he does not mention whom it is for. Surely 
that seems absurd. But if the principle of George 
v. Skivington is as broad as we suggest, undoubt- 
edly it may lead to some rather sweeping and 
startling consequences. To take the case put in 
Winterbottom v. Wright, a man negligently con- 
structs some article which he sells to another. 
Can every person who may ultimately be in- 
juriously affected by the defectiveness of the 
article have an action for damages against the 
vendor? Take the cases suggested by Byles, J., 
in arguing Winterbottom v. Wright. ‘For ex- 
ample, every one of the sufferers by such an ac- 
cident as that which recently happened on the 
Versailles Railway. might have his action against 
the manufacturer of the defective axle. So, if the 
chain cable of an East Indiaman were to break, 
and the vessel went aground, every person affect- 
ed, either in person or property, by the accident 
might have an action against the manufacturer.” 

The case which seems to have been thought 
nearest to Parry v. Smith is Collis v. Selden, L. R. 
3 C. P. 495, and we must confess we have some 
difficulty in drawing the distinction that was 
drawn between them. Collis v. Selden is not a 
very satisfactory case, in that the question arose 
on demurrer to a declaration, and a decision 
under these circumstances is never so satisfactory 
as when it is based upon actual facts. The 
declaration alleged that the defendant wrongfully, 
negligently and improperly hung a chandelier ina 
public-house, knowing that the plaintiff and others 
were likely to be therein and under the chande- 
lier, and that the chandelier, unless properly 
hung, was likely to fall and injure them; and that 
the plaintiff being lawfully in the public-house, 
the chandelier fell upon and injured him. It was 
held that the declaration was bad as it did not 
disclose any duty by the defendant toward the 
plaintiff, for the breach of which an action could 
be maintained. This decision was much pressed 
on the court in Parry v. Smith, but it was held to 
be distinguishable. The framer of the declara- 
tion seems to have gone on the general principle 
that we suggest may be the consequence of George 
v. Skivington, viz., that a person in doing any act 
is under a duty to use due care towards any person 
whom he may reasonably contemplate as likely to 
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be injured if he does not, It is very difficult to 
say what the precise result of Collis v. Selden is, 
because the court was not dealing with actual 
facts proved; but it is to be noticed that both 
Bovill, C. J., and Willes, J., construed the declar- 
ation as not necessarily alleging personal negli- 
gence by the defendant in the hanging of the 
chandelier. They both say that negligence by a 
servant would satisfy the allegations of the declara- 
tion. But assuming that this was so, we 
have considerable doubt as to whether that 
circumstance was material and, whether in 
this respect a false issue was not raised. 
According to the general rules that govern a mas- 
ter’s liability for the act of his servant, we doubt 
whether it would make any difference whether the 
negligence was that of the servant or the master. 
Willis, J., however, goes further, and his observa- 
tions seem to us to be, in their general tendency, 
somewhat antagonistic to the decisions in George 
v. Skivington and Parry v. Smith. He says, 
“There would be no end of actions if we were to 
hold that a person having once done a piece of 
work carelessly should, independently of honesty 
of purpose, be fixed with liability in this way by 
reason of bad materials or insufficient fastenings.”’ 
He then instances the case of a man building a 
house. Five or six years afterwards a chimney 
stack falls down and injures a person with whom 
the builder has no contract, to whom he owes no 
duty, and as against whom he can not have been 
guilty of any fraud. In giving judgment in Parry 
vy. Smith, Lopes, J., distinguished the decision in 
Collis v. Selden on the ground that gas was a high- 
ly dangerous agent, and imposed a duty on all 
persons meddling with gas fittings to be very 
careful. This distinction he founded on the fol- 
lowing remark of Willes, J., in Collis v. Selden: 
‘The declaration should have shown that it (the 
chandelier) was a thing dangerous in itself, and 
likely to do damage, or that it was so hung as to 
be dangerous to persons frequenting the house.’ 
We should have thought the declaration did by 
necessary intendment what the learned judge said 
it ought to have done. We have great difficulty in 
apprehending this distinction between things of a 
dangerous nature and of a more dangerous nature. 
As Bramwell, L. J., said in some case, the name 
of which we forget, a brick wall may, under some 
circumstances, be as dangerous asa tiger. Allde- 
pends on the surrounding circumstances. A chan- 
delier, suspended by a very weak fastening, is as 
dangerous as gas, as far as we can see. Perhaps 
more dangerous, as gas announces the danger by 
its smell. Again, we are somewhat in doubt as to 
the soundness of the argument that is derived 
from the sweeping nature of the consequences 
per se. It does not seem to us that because the 
consequences of a piece of negligence may be 
sweeping and ruinous that it logically results that 
there is no duty to use due care towards the per- 
sons who may be injured. : 

We are, we confess, somewhat puzzled to deduce 
any definite principle from the decisions on this 
class of cases. There is a class of cases somewhat 
similar to Parry v..Smith, but which seem to turn 





on a somewhat different principle, as, for instance, 
where the article which does the mischief is 
placed by the defendant in a public highway or 
other public place. But even here difficulty arises. 
What is a public place for the purposes of this 
doctrine? Would atheater be a public place for 
this purpose? If a theater would, why not a pub- 
lic-house? In Clark v. Chambers, 3 Q. B. D. 327, 
(7 Cent. L. J.11] the defendant was held liable in 
respect of injuries occasioned to the plaintiff by a 
dangerous implement placed by him in a private 
road of which neither plaintiff nor defendant was. 
owner, but upon which the defendant lawfully 
was when injured. We can not distinguish be- 
tween a private road and a private house for this 
purpose. 

There are many cases cited in the arguments 
and judgment in Clark v. Chambers which show 
the difficulty that arises in cases where the duty, 
if any, is to the general public, such as Dixon v. 
Bell, 5 M. & S. 198, and [lott v. Wilks, 3 B. & A. 
304, the case where a trespasser was injured by 
spring guns; but in some of those cases the dis- 
tinction arises between acts which must be con- 
templated by the doer as necessarily dangerous. 
however done, and acts only dangerous through 
negligence in the doing, but not necessarily con- 
templated by the doer as dangerous. This, as it 
appears to us, may be avery important distinction 
in all cases of negligence not arising from con- 
tractual relations. It is obvious that the moral 
responsibility of a man who does what 
he knows to be a dangerous act is very 
different from that of a man who is neg- 
ligent, but not knowingly so. This dis- 
tinction is so obvious as to seem a truism, but 
many of the cases seem to over.ook it. Again, in 
some of the cases the danger was necessarily in- 
curred by the party injured, not in doing some 
lawful act, but through the voluntary use of the 
article which did the mischief. Again, there are 
the cases which may be called ‘‘trap”’ cases, in 
which it was held that the defendant was liable 
because there was an invitation, and the negli- 
gence of the defendant constituted a trap for the 
plaintiff. Again, in some of the cases the defend- 
ant was the owner of the premises on which the 
dangerous thing was, in others he was not; the 
number of distinctions that may be suggested is. 
very great. It would be impossible to discuss 
these distinctions in detail, but it is undeniable 
that our law on the subject of negligence apart 
from contract is very unsystematic and very diffi- 
cult to reduce to general principles. We doubt 
whether it would be possible to reduce all the 
decisions in the kind of question we have touched 
upon to sound general propositions, but it is very 
much to be wished that it could be done. 
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LIABILITY OF RAILROAD FOR INJURY TO 
TRESPASSER. 








SWEENY v. BOSTON, ETC. R. CO. 





Supreme Judicial Court of Massachusetts, November 
Term, 1878. 


A railroad company is not liable for injuries occasion- 
ed by one of its engines to an employee of one who has 
contracted to repair a bridge on a highway over its 
road, when it appears that such employee, at the time of 
the injury, was crossing over the track from one abut- 
ment to the other under the direction and for the con- 
venience of the contraetor, and that no inherent diffi- 
culty in the nature of the work required such a use of 
the track. 


S. B. Allen and A. Hemenway for the plaintiff. 

Hale, Walcott & Perkins. fur the defendant. 

ENbDICcCOTT, J., delivered the opinion of the 
court: 

A railroad corporation has a right, in the due 
performance of its public duties, to the use of the 
land within its location and occupied by its tracks, 
which is permanent in its nature, and, generally 
speaking, exclusive, though not absolutely so un- 
der all circumstances. Emergencies and neces- 
sities may arise which will justify its invasion; as 
when it is necessary to pass over it to procure 
water to stop a conflagration, or to lay hose for 
the san:e purpose over the tracks used by the rail- 
road. Hazen v. Boston and Maine R. Co. 2 
Gray, 574, 580; Metallic Compression Casting Co. 
v. Flitchburg R. Co.,109 Mass. 277. It is im- 
possible to enumerate all the cases in which such 
necessity may arise; but it is undoubtedly true 
that in building a bridge over a railroad for the 
purpose of laying out a highway, or in repairing 
such a bridge over an existing way, it may be 
nezessary in certain stages of the progress of the 
work, for the city or town engaged in it or its 
servants, to enter upon the railroad in order prop- 
erly to repair the bridge. Whether such ob- 
struction or use is necessary must depend upon 
the peculiar circumstances of each case, and it is 
incumbent on those who enter to show that there 
is a real and imperative necessity for so doing. 

In the case at bar the City of Boston had made 
a contract with two persons to take down and re- 
build the abutments of the bridge on Huntington 
avenue over the road of the defendant, and to 
make alterations and repairs in the superstruction 
of the bridge itself. The contract contained this 
clause: **That the contractor must not deposit 
any stone, earth or other material on the road 
bed of the railroad, nor in any way impede or en- 
danger the passage of trains during the progress 
of the work.’’ The persons thus contracting with 
the city under-let that portion of the con- 
tract, which related to the removal and 
rebuilding of the abutment, to sub-contractors, 
and the plaintiff's intestate was employed 
by them on.that work when he received the al- 
leged injury. The bill of exceptions states that 
they were removing the abutments or beginning to 
rebuild them at that time, and it is to be inferred 
from the evidence reported that the bridge had 


| either been taken down or was then impassable. 
| The defendant had six parallel tracks at this point, 
| and engines and trains were constantly passing 





over them at intervals of fifteen or twenty min- 
utes as testified to by one of the plaintiff's wit- 
nesses. 

It appears from the evidence that the work 
upon both abutments was proceeding at the same 
time, and that it was the practice of the sub-con- 
tractors to cross the tracks constantly, and also for 
the men employed by them to do so, when 
directed by those in charge. The plaintiff’s in- 
testate, when struck by the defendant's engine, 
was crossing in obedience to a direction by one of 
the sub-contractors. The only occasion or neces- 
sity for this crossing, as stated by all the witnes- 
ses, was that the men were wanted on the one side 
or on the other as the work went on. But it also 
appears that there was no necessary connection 
between the construction of the two abutments. 
All the work on either was done on that side, and 
it does not appear that there was any difficulty in 
constructing each abutment separately, or in con- 
structing them both at the same time, if a suffi- 
cient number of men were employed. The so- 
called necessity which required the men to cross 
arose from the manner in which the ‘contractors 
undertook to do this particular work, and not from 
any inherent difficulty arising out of the’ work 
itself. It was for the convenience of the contrac- 
tors that the men should be thus transferred, and 
not because such transfer was necessary for the 
proper prosecution of the work. 

We are, therefore, of opinion that the jury 
should have been instructed as requested by the 
defendant, that upon the evidence in the case, the 
contractors and their servants had no legal right 
to cross or to be upon the tracks. Exceptions 
sustained. ' 


NoTE.—See 2 Cent. L. J. 482; 3 Cent. L. J. 47; 4 
Cent. L. J. 213. Pittsburg &c. R. Co. v. Bingham, & 
Cent. L. J., 82; Indianapolis &c. R. Co. v. McClaren, 
8 Cent. L. J. 244; 8 Cent. L. J. 385. 


CRIMINAL PRACTICE — SEALED VERDICT 
—RIGHT TO POLL JURY. 





UNITED STATES vy. BRIDGES. 





United States Circuit Court, Northern District of 
Alabama, October Term, 1879. 


Where a defendant in a criminal case agrees to a seal- 
ed verdict and the jury deliver their verdict finding him 
guilty to the clerk of the court and then separate, the 
defendant has no right to have the jury polled when the 
verdict is read. 


The defendant was indicted for perjury. After 
the court had charged the jury, it then being 
night, one of the defendant’s counsel said that the 
jury might bring in a “sealed verdict.’’ The 
judge presiding said that the court would not 
immediately adjourn. After a short interval, the 
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jury not having returned their verdict, the judge 
left the court house. That night about two 
o’clock, the jury delivered a sealed verdict to the 
clerk of the court, and separated. The court was 
opened the next morning at teno’clock. The jury 
all being present, the verdict, signed by the fore- 
man of the jury, was opened and read in the 
presence of the defendant: ‘‘We, the jury, find 
the defendant guilty as charged in the indict- 
ment.’’ One of the attorneys representing the 
defendant immediately rose and said: ‘May it 
please the court, I move that the jury be polled.” 
The court, BRUCE, J., presiding, overruled the 
motion to poll the jury, for the reason that the 
defendant by his counsel had agreed to a sealed 
verdict, and that the jury had filed their sealed 
verdict with the clerk, and had separated. At a 
subsequent day of the term, the defendant moved 
for a new trial, alleging as one ground that he 
had been denied the right to poll the jury. 

Walker v. Shelby, for the motion, cited: 1 
Bishop on Crim. Pro. § 830; United States v. 
Porter, 6 McLean, 188; Fox v. Smith, 3 Cow. 23; 
Sargent v. State, 11 Ohio, 472; State v. Hughes, 
2 Ala. 102; Brister v. State, 26 Ala. 132. 

Charles E. Meyer, contra, cited: 1 Bishop on 
Crim. Pro. § 830; Commonwealth v. Roby, 12 
Pick. 496; State v. Wise, 7 Rich. 412; Cook v. 
State, 60 Ala. 39. 

BrvcE, J., in an oral opinion, commented upon 
the cases cited by defendant’s counsel, dis- 
tinguishing them from the case at bar, and over- 
ruling the motion for a new trial. He adhered to 
the former ruling, that where a defendant agrees 
to a sealed verdict, and the jury find him guilty, 
and deliver the verdict sealed to the clerk of the 
court and separate, the defendant has waived his 
right to have the jury polled when the verdict is 
read. 





EQUITABLE ESTATES OF INHERITANCE— 
HOW CREATED. 





STARR v. KEALHOFER. 





Supreme Court of Tennessee, Co 
tration, November,13, 1879. 


ion of Arbi- 





To create an equitable estate of inheritance, under a 
deed conveying land to a trustee, words are necessary 
implying an inheritable quality in the estate of cestui que 
trust. Where such a deed contemplates no estate beyond 
the life of the cestui que trust, the beneficial estate ter- 
minates at her death, and the land reverts to the grant- 
or and his heirs, although the deed in trust vested the 
fee simple title in the trustee and his heirs. 


COCHRAN, CoM. 

On the 10th day of September, 1845, Richard D. 
Starr, by deed of that date conveyed land to 
Ethel H. Porter, for a nominal consideration ex- 
pressed in the deed with these words: “And for 
and in consideration of the premises more espe- 
cially hereinafter set forth, hath given, granted, 
bargained and sold, and by these presents doth 





bargain, sell, give, grant, convey and confirm unto 
the said Ethel H. Porter, all that piece or parcel 
of land,” etc., describing the land, ‘To have and 
to hold, etc., unto him, the said Ethel H. Porter, 
his heirs and assigns forever.”’ The deed then 
declares a trust in these words: ‘*This conveyance 
is nevertheless made in trust, for the following 
uses and purposes and ‘none other whatever, that 
is to say, whereas the said Richard D. Starr, being 
out of debt and unembarrassed, and being 
desirous of providing and securing, in case of his 
death or other accident, a residence and home for 
his faithful and affectionate wife, Caroline V- 
Starr, has conveyed the aforesaid tract of land, 
with the appurtenances, to the said Ethel H. 
Porter, trustee, for the sole and separate use and 
benefit of his said wife, Caroline V. Starr. Now,. 
therefore, this indenture witnesseth, that the con- 
veyance of the aforesaid tract of land is made to 
the said Ethel H. Porter, in trust as aforesaid, and 
upon the express condition that the said Ethel H. 
Porter shall suffer and allow the said Caroline V. 
Starr to have, hold, use’ and occupy the said 
premises hereby conveyed, or lease, rent. and re- 
ceive the rents and profits, giving her receipt 
therefor, so that she may use and enjoy the said 
property, or the rents and profits thereof, for her 
sole and separate use and benefit, in as full and 
ample a manner as if she was a feme sole, and free 
from let or hindrance of her said husband in any 
way whatsoever. And in the event of a sale of said 
property becoming proper, so as to reinvest the 
proceeds elsewhere for like use and henefit of the 
said Caroline V. Starr, it shall be lawful and the 
duty of the said Ethel H. Porter, on the request 
in writing, by the said Caroline to that effect, to 
make sale and conveyance of said property hereby 
conveyed, the receipt alone of said Caroline V. 
Starr being good for the proce2ds of such sale.”’ 

The question is, what estate did Caroline V. 
Starr take by said conveyance; an equitable estate 
of inheritance, or only an estate for her life? 

By the deed the legal estate in fee was vested in 
Ethel H. Porter. This was necessary for the pur- 
poses of the trust, whether the beneficiary took an 
estate of inheritance, or only a life estate. As to 
the estate granted to the said Caroline, no words 
of inheritance are used. 

As a general rule in all conveyances by deed, 
which are governed by the rules of the common 
law, as in this case, the conveyance must be made 
to the purchaser and his or her heirs, in order to 
create an estate of inheritance. If such or equiv- 
alent words are wanting, such deed creates only a 
life estate. Such is the doctring as held in the 
case of Hunter v. Bryan, 5 Humph. 47; also in the 
elementary books; see 4 Kent’s Com. pp. 4, 5, 6, 
7. Such is the law in regard to the legal estate. 
In 2 Wash. on Real Prop. p. 454, the rules in 
regard to the estate of the beneficiary in such 
trusts are declared to be the same as those which 
govern the legal estate; that the trust estate is 
considered equivalent to the legal- ownership, 
governed in general by the same rules; that the 
trust is the land, the declaration of the trust is the 
disposition of the land. Thus, *‘a trust in favor 
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of A for life, or of him and the heirs of his body, 
or of him and his heirs, gives him the same equit- 
able estate that these words would give had they 
been applied: to the legal estate.’? Kent in his 
Commentaries, Vol. 4, p. 315, says: **Trusts have 
been made subject to the common law canons of 
descent.’’ Trusts, says Story, afford a striking 
illustration of the maxim, equitas sequitur legem. 
Heirs, devisees and alienees may, and generally do, 
take therein the same interests, in point of con- 
struction and donation, etc., as they would under 
like circumstances apply to similar estates at law. 
Story Eq. Jur. 974.. See note 2, Butler’s note to 
Co. Lit. 290 b. ‘‘In case of trusts executed, a court 
of equity puts the same construction on technical 
words as that which is put by a court of law on 
limitations of legal estates.” Smith on Real and 
Personal Property, p. 203. 

From these and other authorities it follows that 
at the date of this deed, under the law of this State, 
in order to create an estate of inheritance in an 
equitable estate by deed, the conveyance must 
contain the same words of inheritance which were 
required in the conveyance of the legal estate. 

The case of Ellis v. Fisher, 3 Sneed, 231, is not 
adverse to the doctrine here laid down. In that 
case the estate was vested in trustees and their 
heirs during the life of Nancy Fisher, and at her 
death to the heirs of her body, etc. She died, and 
it was held that her heirs took the estate, not as 
heirs but as purchasers. In the case of Watkins 
v. Specht, 7 Cold. 585, no question arose such as 
the one in this case. 

We find nothing in the deed to exempt it from the 
common law rules of construction. There are in it 
no words of limitation after the death of Caroline V. 
Starr. There is none but a nominal consideration 
expressed in the deed, and none is proven; and no 
benefits are conveyed or declared except such as 
she could use and enjoy during her life. She was 
to have a residence and home; to have the rents 
and profits of the property, and enjoy them in as 
full and ample a manner as if she were a feme sole, 
free from let or hindrance of her husband. All 
this indicates a personal and only a life enjoyment 
of the benefits conveyed. ; 

We therefore hold that Caroline V. Starr, by 
said deed, took only an equitable estate for and 
during her life, that at her death it reverted to the 
grantor, and at his death it descended to his heirs. 


Nore.—In Hunter v. Bryan, 5 Hump. 47, a widow 
claimed dower in an estate which had been conveyed 
to her late husband during his life; but as the convey- 
ance was made to the grantee solely, and not to him 
and his heirs, it was held to convey an estate for life 
only, in accord with the common law rule, which was 
held to be an inflexible rule of property in Tennessee; 
and dower was denied. This deed had been made in 
1813, and the decision of the Supreme Court was ren- 
dered in 1844. The well known statute of 1851, ch. 
38, sec. 1, Code sec. 2006, established for all subse- 
quent conveyances the rule that a deed granting the 
entire estate would suffice to convey a fee simple, 
though the technical word ‘‘heirs’’ was not inserted. 

The principal case presents a deed made prior to this 
statute, which was of course to be construed in ac- 
ordance with the earlier rule, if that rule should be 


| 








found applicable toa trust estate. No supposed in- 
tention of the grantor, if the court had found one, to 
convey a full estate, would have sufficed to prevent the 
operation of the common'law rule; for no construction 
was allowable to countervail the effect of this rule of 
property. McKinney, v. Stacks, 6 Heisk, 284. Tothe 
authorities cited in the opinion of the court may be 
added Barker v. Greenwood, 4 Mées. & W. 429, 
where under a devise to trustees and their heirs to 
hold and manage real estate for certain purposes, the 
title was held to be not a use which was executed by 
the operation of the statute of uses, but the trustees 
were adjudged to take precisely the extent of estate 
necessary to the purposes of the trust, neither more 
nor less. So also, it may be noted that in the principal 
case, if Starr’s deed had not conveyed the fee to the 
trustee, the law would have supplemented the deed, 
and given him the fee, because the purposes of the 
trust,required it. 1 Perry on Trusts, sees. 314, 315. 
In, Ellis v. Fisher, 3 Sneed, 231, it was said, ‘* The 
established doctrine is that trustees take exactly that 
quantity of interest which the purposes of the trust 
require;’’ and accordingly an estate granted to trus- 
tees and their heirs was cut down by construction to an 
estate per autre vie, the purposes of the trust requir- 
ing no more. The same principle was applied, in a 
somewhat similar manner, in Smith v. Metcalf, 1 
Head, 65. A conveyance to a trustee, merely for the 
purpose of selling land to pay debts, requires a fee 
simple title in the trustee (Wooldridge v. Planters’ 
Bank, 1 Sneed, 297) and such fee necessarily devolves 
on the heirs of the trustee when he dies. Williamson 
vy. Wickersham, 3 Cold. 52. The language of Totten, 
J., in Smith v. Thompson, 2 Swan, 389, describes the 
effect of just sueh a conveyance as that made by Starr 
in the principal case: ‘‘If a limitation to trustees and 
their heirs be restrained to the life of the tenant for 
life, the estate of the trustees is thereby cut down to 
the duration of the life estate. The estate in such 
case is merely a freehold, and not a fee.’’ 





NEGOTIABLE PAPER — NATIONAL BANKS 
—USURY. 





OATES v. FIRST NATIONAL BANK OF MONT- 
GOMERY. 





Supreme Court of the a States, October Term, 


ie 


1. The statutes of Alabama examined, and held to 
place bills of exchange and promissory notes, payable 
in money, at “a certain place of payment designated 
therein,” upon the same basis as to immunity from set- 
off, discount, or equities, as bills and notes payable at a 
bank or private banking-house. Such declared to be the: 
intention and effect of the act of April 8, 1873, amended! 
section 1833 of the Revised Code of Alabama. 


2. The intention of the legislature, clearly expressed in 
a constitutional enactment, should not be defeated by 
too rigid adherence to the letter of the statute, or by 
technical rules of construction. Any construction 
should be disregarded which leads to absurd conse- 
quences. 

8. The Federal courts are not bound by decisions of 
State courts upon questions of general commercial law. 


4. A creditor who takes a negotiable note before maturi- 
ty,so indorsed that he becomes a party to the instrument, 
as collateral security for a pre-existing debt, in consid- 
eration of an extension of time to the debtor actually 
granted, is, according to the law merchant, a holder for 
value, and his rights as such are not affected by equities 
between antecedent parties of which he had no notice. 
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5. A National bank, at the request of its debtor, gave 
further time in consideration of the transfer, before ma- 
turity, of a negotiable note, as collateral security, and 
in consideration also of the payment in advanve of 
usurious interest, for the period of extension. The note 
was so indorsed as to make the bank a party to the in- 
strument, responsible for its due presentation and for 
due notice of non-payment. The consideration was in 
part legal and in part vicious. The former was itself 
sufficient to sustain the contract of extension and trans- 
fer, and to constitute the bank a holder for value. 
While the bank was subject to the penalties dénounced 
by law for taking usurious interest, the statute under 
which it was organized had not declared the contract of 
indorsement void. No such penalty being prescribed, 
the courts could not superadd it. 


In error to the Circuit Court of the United 
States for the Middle District of Alabama. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

This is a writ of error toa judgment in behalf 
of the First National Bank of Montgomery, 
against Oates, the plaintiff in error, upon a prom- 
issory note for $5,200, executed by him at Eufala, 
Alabama, on the 25th day of July, 1873, and made 
payable on the Ist of December thereafter, to the 
order of B. H. Micow, president, at the office of 
the Tallassee Manufacturing Company, No. 1, in 
the City of Montgomery. The consideration of 
the note was fifty shares of the capital stock of 
that company purchased by Oates, and for which, 
at the time, he received a certificate inthe cus- 
tomary form. As part of the contract of purchase 
he took from the company a separate written 
obligation, reserving to him the option, on the 1st 
of December, 1873, at the maturity of the note, of 
surrendering the certificate of stock and receiving 
his note duly cancelled. It appears that Oates 
was induced to buy the stock upon certain repre- 
sentations of the special agent of the company as 
to its financial condition. These representations 
were subsequently ascertained ‘by him to have 
been false and fraudulent. 

On or about November 4, 1873, Micow applied 
to the bank for an extension of time upon certain 
indebtedness then held by it against the company, 
amounting to about $40,000, and all of which 
matured thereafter and in that month. That in- 
debtedness had been previously extended, on sey- 
eral occasions, at usurious rates of interest, paid 
invariably in advance. The bank signified its 
willingness to give an extension for 30, 60, 90, and 
120 days, upon collateral security being furnished, 
and upon the payment in advance for such exten- 
sion, of interest at the rate of one and one-quarter 
per cent. per month, upon the different classes of 
the company’s paper by it held. ¢ These conditions 
were complied with, and the extension was ac- 
cordingly made for the periods stated. The re- 
quired interest was not carried into the extension 
bills but was paid in advance. Among the collat- 
erals placed with the bank, under this arrange- 
ment, was the note for $5,200 already described, 
jndorsed in blank, ‘*B. H. Micow, Prest.”’ 

The evidence was somewhat conflicting as to 
whether the officers of the bank, at the time of 
receiving the note in question, had actual notice 
from Oates as to its consideration. It was, how- 








ever, conceded that its president had reason to 
believe the note was given for stock of the com- 
pany. Oates, although residing at Eufala, was a 
stockholder and director of the bank. No inquiry 
was made of him by the ofiicers of the bank, 
before receiving the note as collateral security, as 
to any defence which he might have against its 
payment. Buf it was proven by them that, when 
the extension was given to the company, they had 
no notice of any defect in, or defence to, the note, 
or of any equities, except such notice as might be 
implied from the foregoing facts and the relations 
of the parties. Itis not claimed that the bank 
had, at that time, any notice of the separate writ- 
ten obligation of the manufacturing company to 
which we have already referred. 

On the 24th of November, 1873, the bank gave 
written notice to Oates that it held his note as 
collateral security for the indebtedness of the com- 
pany. Afew days thereafter he transmitted to 
the bank the company’s agreement or obligation, 
under which he had purchased the stock and 
given his note, informing its officers that he had, 
by the same mail, returned his stock-certificate to 
the company, and demanded the surrender and 
cancellation of his note. The bank, replying to 
this notification, stated that it had purchased the 
note as negotiable paper, in good faith, for a val- 
uable consideration, and without notice of any 
private understanding between Oates and the 
company, its officers or agents. 

These are the essential facts developed in the 
record. We are to inquire whether the court 
below committed any error of law to the preju- 
dice of the plaintiff in error. 

1. The first contention of the plaintiff in error 
is that, by the terms of the contract under which 
he purchased the stock and gave his note, and in 
view of the false and fraudulent representations 
of the company’s agent as to its financial condi- 
tion, he was entitled, as of absolute right, to sur- 
render the certificate of stock and have his note 
returned or cancelled; and, further, that his de- 
fence, upon that ground, was secured to him by 
the statutes of the State of Alabama, in force 
when the contract was made. 

It is clear that, as between the Tallassee Manu- 
facturing Company and Oates, the defence of the 
latter is perfect. And it would undoubtedly be 
sustained, even against the defendant in error, 
were it true, as claimed, that, by the statutes of 
Alabama, the transfer of the note was without 
prejudice to any defence which the maker might 
assert against the payee. This renders it neces- 
sary that: we should ascertain to what extent, if at 
all, the rights of parties are affected or controlled 
by the statutes of Alabama. 

By section 1,833 of the Revised Code of that 
State itis declared that ‘bills of exchange and 
promissory notes payable in money, at a bank or 
private banking house, are governed by the com- 
mercial law, except so far as the same is changed 
by this code.’’ Section 1839 declares that ‘‘all 
contracts or writings, except bills of exchange, 
promissory notes payable in money at a bank or 
private banking-house, and paper issued to circu- 
late as money, are subject to all payments, set- 
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offs, and discounts, had or possessed against the 
same previous to notice of the assignment or 
transfer.” 

Thus stood the law of Alabama until April 8, 
1873, when, by statute of that date, entitled ‘‘An 
act to amend section 1,833 of the Revised Code of 
Alabama,”’ it was enacted that section 1,833 
(copied in full in the act), ‘be so amended as to 
read as follows: ‘Bills and notes payable at a 
banker's, or a designated place of payment, are 
negotiable instruments; bills of exchange and 
promissory notes payable in money, at a bank or a 
certain place of paymeut therein designated, are 
governed by the commercial law.’”’ Acts 1872-3, 
p. 111. By the same statute section 1,833, as it 
then stood in the Revised Code, was expressly re- 
pealed. It should be observed that the words 
‘except so far as the same is changed by this 
code,” in section 1,833 as it originally stood, are 
omitted from that section as remodeled by the act 
of 1873. 

The argument of the plaintiff in error is that, 
although, by the explicit declaration in the act of 
1873, bills and notes payable in money at a ‘“‘cer- 
tain place of payment, therein designated,” are 
negotiable instruments, to be governed by the 
commercial law, such bills and notes are, never- 
theless, under section 1,839, ‘‘subject to all pay- 
ments, set-offs, and discounts had or possessed 
against the same previous to notice of the 
assignment or transfer... We concur with 
the court below in holding that construction 
to be wholly inadmissible. It seems that upon 
this precise point there has been no direct adjudi- 
cation by the Supreme Court of Alabama, to which 
primarily belongs the duty of giving authoritative 
construction of the statutes of that State. The 
only case in that court to which we are referred, 
that has any bearing upon this question, is Cook 
v. Mutual Ins. Co., 53 Ala. 37. Jones, it seems, 
gave to Cook, in 1871, a promissory note, payable 
to the order of the latter at the office of W. H. 
Roberts, Mobile, and indorsed by the payee to the 
insurance company. In an action instituted by the 
insurance company against Cook, the question 
arose as to whether the note was commercial pa- 
per, protected. in the hands of a bona Jide holder 
for value, against defenses resting upon payment, 
set-off or discount. The inferior State court 
ruled that it was paper of that kind, but the Su- 
preme Court of Alabama held that the note, when 
made, was not commercial paper, and that the 
rights and liabilities of the parties were to be de- 
termined by the statute in force at the date of its 
execution. That court, speaking by iis chief jus- 
tice; said: “Since the making of the promissory 
note, on the indorsement of which this suit is 
founded, the statute of April 8th, 1873, has con- 
verted promissory notes, payable in money at a 
designated place, into negotiable instruments gov- 
erned by the commercial law. It operates on the 
nature and obligation of the contract of the parties 
to such notes, and can not be construed as affect- 
ing notes made and indorsed prior to its passage. 
The law in force when the note is made and in- 
dorsed regulates and defines the liability of the 





parties.’’ No other reasons are assigned in sup- 
port of the conclusion that the act of 1873 did not 
control the case. It is quite manifest from the lan- 
guage employed by the Supreme Court of Ala- 
bama, that, had the note there in suit been execut- 
ed subsequent to the act of 1873, it would have 
sustained the ruling of the inferior State court, and 
excluded all defenses inconsistent with the estab- 
lished doctrines of the commercial law. Such, in 
our opinion, must have been its determination up- 
on any proper construction of the act of 1873. It 
is true that that statute does not in express words 
amend section. 1,839, whereby only ‘bills of ex- 
change and promissory notes, payable in money 
at a bank or private banking-house, and paper is- 
sued to circulate as money,’ are, in terms, protect- 
ed against payments, set-offs and discounts,which 
the maker might assert in the case of all other 
contracts and writings. Butit is perfectly evident 
that the object of the act of 1873 was to place 
bills of exchange and promissory notes, payable 
at a certain designated place of payment, upon 
exactly the same basis, as to immunity from set- 
off, discount or equities, as the statute prescribed 
in reference to bills and notes payable at a bank 
or private banking-house. In declaring that bills 
and notes of the former class were negotiable in- 
struments, to be governed by the commercial law, 
the legislature necessarily intended to throw 
around such paper the same protection that had 
previously been given by statute to bills and notes 
payable at banks or private banking-houses. If 
such was not its object, then, confessedly, the act 
of 1873 was both meaningless and illusory. The 
duty of the court, being satisfied of the intention 
of the legislature, clearly expressed in a constitu- 
tional enactment, is to give effect to that intention, 
and not to defeat it by adhering too rigidly to the 
mere letter of the statute or to technical rules of 
construetion. Wilkinson v. Leland, 2 Pet. 662; 
Sedgw. on Const. and Stat. Constr. 196. And we 
should discard any construction that would lead 
to absurd consequences. 7 Wall. 486. We ought, 
rather, adopting the language of Lord Hale, to be 
* curious and subtle to invent reasons and means 
to carry out the clear intent of the law-making 
power when thus expressed. The defense of the 
plaintiff in error would be good under section 
1,839, if no regard was had tothe act of 1873, but 
since that statute expressly included notes payable 
at a certain designated place in the class of nego- 
tiable instruments to be governed by the commer- 
cial law—which could not be if section 1,839 be 
enforced according to its literal import—the judi- 
ciary must respect the latest expression of the 
legislative will, and not permit it to be eluded by 
mere construction. ‘*A thing which is within the 
intention of the makers of a statute is as much 
within the statute as if it were within the letter; 
and a thing which is within the letter of the stat- 
ute is not within the statute unless it be within the 
meaning of the makers.”? 15 Johns. 338, 340. 
For these reasons we are of opinion that the 
statutes of Alabama do not permit, as against a 
bona Jide holder, for value, of a promissory note, 
payable in money at “a certain place of payment 
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therein designated,’’ defenses which are disallow- 
ed in cases where the note is payable at a bank or 
private banking-house. 

2. Giving to the Alabama statute the construc- 
tion indicated, our next inquiry is whether the 
bank, under the circumstances disclosed in this 
case, became, according to the recognized princi- 
ples of commercial law, a bona Jide holder for value 
of the note in suit. That it acquired the note in 
good faith, without fraud, we are not permitted by 
the evidence to doubt. Its officers were not bound 
to inquire of the plaintiff in error, before they 
took the note, whether he had any, defense or set- 
off. They rightfully supposed, as the face of the 
note imported, that he had undertaken absolutely 
to pay the amount specified at the time and place 
designated. That the president of the bank had 
reason to believe it was given for stock of the 
Tallassee Manufacturing Compar.y is a fact of no 
significance in determining the question of good 
faith. Having no knowledge or notice of the pri- 
vate agreement between Oates and the company, 
as set forth in the separate obligation of the latter, 
which was withheld from the public, the bank of- 
ficers justly assumed that there was no circum- 
stance attending the sale of the stock which could 
lessen the obligation of Oates to pay the note ac- 
cording to its tenor and effect. 

But it is contended that by the rules of commer- 
cial law, as recoguized by the Supreme Court 
of Alabama, one who receives a promissory note 
as collateral security for a pre-existing debt, does 
not become a purchaser for value, in the course of 
business, so as to cut off equities which the maker 
may have against the payee. Such was declared 
to be the settled doctrine of that court in Fenouille 
v. Hamilton, 35 Ala. 322. But the opinion in that 
case contains some passages which apply, with 
peculiar force, to a suit like this. The court said: 
“In this case there was no other cousideration for 
the transfer of the note to the defendant than the 
security of the pre-existing indebtedness of the 
defendant’s indorsee. The fact that the defend- 
ant may have been led to grant indulgence, or for- 
bear to enforce his remedies for the collection of 
the debt, does not prove that such indulgence or 
forbearance was an element of the contract, or the 
consideration upon which it was made. If there 
was any forbearance by the defendant it was a vol- 
untary act, to which he may have been persuaded 
by the collateral security, and may have resulted 
from a consciousness of security; but such for- 
bearance was not the result of contract, and is not 
shown to have been the consideration of it.’ 
Had there been, in that case, a present considera- 
tion for the transfer of the note beyond giving se- 
curity for a pre-existing debt, or had the forbear- 
ance of the creditor to enforce his remedies been 
an element in a binding contract, under which the 
collateral security was furnished, we are persuad- 
ed that the Alabama court would have ruled that 
the creditor in receiving the collateral became a 
holder for value, in the course of business. But 
if we are mistaken in our interpretation of the de- 
cision of the Supreme Court of Alabama, the re- 
sult will not follow for which plaintiff in error so 





earnestly contends. While the Federal courts 
must regard the laws of the several States, and 
their construction by the State courts, except when 
the Constitution, treaties, or statutes of the United 
States otherwise provide, as rules of decision in 
trials at common law in the courts of the United 
States, in cases where applicable, they are not 
bound by the decisions of those courts upon ques- 
tions of general commercial law. Such is the es- 
tablished doctrine of this court, so frequently an- 
nounced that we need only refer to a few of the 
leading cases bearing upon the subject. Swift v. 
Tyson, 16 Pet, 1; Watson v. Tarpley, 18 How. 
520; Carpenter v. Prov. Ins. Co., 16 Pet. 511. We 
have already seen that the statutes of Alabama 
placed under the protection of the commercial 
law, promissory notes payable in money at a cer- 
tain designated place, but how far the rights of 
parties here are affected by the rules and doctrines 
of that law is for the Federal courts to determine 
upon their own judgment as to what these rules 
and doctrines are. 

Upon principle and authority we do not doubt 
that the defendant in error was, in the sense of 
the commercial law, a bona jide holder for value of 
the note in suit. In Swift v. Tyson, 16 Pet. 22, 
cited by counsel, this court, speaking by Mr. Jus- 
tice Story, said that it entertained no doubt *‘that 
a bona fide holder, for a pre-existing debt, of a 
negotiable instrument is not affected by any 
equities between antecedent parties, when he has 
received the same before it became due, without 
notice of any such equities.”” In some of the 
State courts the authority of that case has been 
disputed, so far as the language of the court re- 
rerred to collateral security received for a pre- 
existing debt, upon the ground that the note there 
in suit was transferred in payment of, and not as 
security for, a pre-existing debt, and that conse- 
quently, the opinion expressed in the language 
just quoted was unnecessary to the decision of the 
point in issue. In the more recent case of Good- 
man vy. Simonds, 20 How. 253, it was contended 
that a party who took negotiable paper merely as 
collateral security for a pre-existing debt, did not 
acquire it in the usual course of business, but took 
it subject to prior equities. The court being of 
opinion that no such question was presented by 
the record, waived its consideration. But, after 
an extended review of the authorities, American 
and English, the court, speaking through Mr. 
Justice Clifford, said: ‘‘It seems now to be agreed 
that if there was a present consideration at the 
time of the transfer, independent of the previous 
indebtedness, a party acquiring a negotiable in- 
strument before its maturity, as a collateral secur- 
ity to a pre-existing debt, without knowledge of 
the facts which impeach the title as between the 
antecedent parties, thereby becomes a _ holder 
in the usual course or business, and that his title is 
complete, so that it will be unaffected by any prior 
equities between other parties, at least to the ex- 
tent of the previous debt for which it is used as 
collateral.”’ 

That language would seem to be conclusive of 
the question under consideration. There was here. 
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a present consideration at the time of the transfer, 
independent of the indebtedness of the manntac- 
turing company to the bank. That consideration 
as to the bank was the unconditional extension of 
time upon all ot the company’s indebtedness, for 
different periods reaching beyond the maturity of 
the note transferred as collateral security. Such 
extensions for fixed periods was a cardinal ele- 
ment of the contract. The creditor forebore pur- 
suit of the remedies which the law supplied for 
the enforcement of his demands, then soon to 
mature, fn consideration of collateral security be- 
ing furnished and in consideration also of the pay- 
ment by the debtor of usurious interest in advance. 
Besides having received the note indorsed so that 
it became a party thereto, the bank was bound to 
observe all the rules of the law-merchant as to 
presentation, protest and notice of non-payment. 
It did not receive the note as the agent of the 
debtor and merely for collection. It took it under 
all the responsibility, as to presentation, protest, 
and notice of dishoner which attached to absolute 
ownership, and became liable to have the note 
treated as payment pro tanto if there were a failure 
to make due presentation, and, in the event of 
non-payment, to give proper notice to the credi- 
tor. The debtor could not withdraw his indorse- 
ment after delivering the note under the contract 
for extension, nor could the bank, after receiving 
the note under that contract, disregard its agree- 
ment for forbearance. Nor was the bank any the 
less bound by the contract for extension because 
of the payment in advance ot usurious interest by 
its debtor. Althongh the taking of usurious in- 
terest subjected the bank to certain forfeitures 
prescribed by law, and action by the debtor, if he 
so elected, to recover twice the amount so paid 
by him, it could not, of its own volition or by its 
own act, avoid the contract for indulgence be- 
cause of such payment of usury. The payment in 
advance was itself a sufficient consideration for the 
extension, in the sense that the bank would not be 
allowed to repudiate its agreement upon the 
ground that it had taken usurious interest in vio- 
lation of law. 2 Daniel on Neg. Inst. § 1,317. 
But independent of that aspect of the case, 
and throwing out of view altogether the usur- 
ious feature ofthe contract, we are of opinion 
that a creditor who takes a negotiable note, before 
maturity, so indorsed that he becomes a party to 
the instrument, as collateral security for a pre- 
existing debt, and in consideration of an extension 
of time to the debtor, actually granted, is, accord- 
ing to the law-merchant,a holder for value, and 
that his rights as such holder can not be affected 
by equities between antecedent parties, of which 
he had no notice. Goodman v. Simonds, 20 How. 
253; 1 Parsons on Notes and Bills, 221-228; Story 
on Promissory Notes. § 195, notes, 7th, edit., by 


-Thorndike; 1 Daniel on Negotiable Instruments, 


2d. ed., §§ 820, 832, and notes; Leading Cases 
upon Bills of Exchange and Promissory Notes by 
Redfield and Bigelow, 186-217, and _ notes. 
Whether the taking of such note merely as col- 
lateral security for antecedent debts, without any 
binding contract for indulgence, would constitute 
a valuable consideration within the established 





rules of commercial law, protecting the creditor 
against defences or equities between antecedent 
parties, of which he had no notice, it is not neces- 
sary now to decide. That precise question is not 
presented in this case, and we forbear to express 
any opinion upon it. 

3. One other question remains to be considered. 
Counsel for plaintiff in error have pressed with 
much vigor the suggestion that the bank, con- 
sistently with public policy, should not be regard- 
ed as a bona fide holder for value of the note in 
suit, since the contract under which it received 
the note involved in its execution a direct viola- 
tion of the statutes against usury. We are referred 
in support of that position to several decisions of 
the Supreme Court of Alabama which, it must be 
conceded. announce the broad doctrine that one 
‘twho has become the indorsee of a bill, by viola- 
ting the provision of a statute, can not with any 
degree of propriety be said to be a bona jide holder 
in the usual course of trade.’’ 13 Ala. 410; 14 
Ala. 688; 16 Ala. 406. Without extending this 
opinion by a critical examination of those cases, 
we repeat that in the determination of such a 
question we are not bound by the decisions of the 
State court. The question is one of general law, 
and depends in nowise for its solution upon local 
laws and usages. 

We are referred in this connection to two cases 
in this court, Levy v. Gadsby, 3 Cranch, 180, and 
Gaither v. Farmers’ and Mechanics’ Bank, 1 Pet. 
42. The case in 3 Cranch is so meagrely reported: 
that it is difficult to see the precise ground upom 
which the conclusion of the court was rested. That 
in 1 Peters, is clearly distinguishable from this case- 
There a note was indorsed and delivered as col- 
lateral security for a pre-existing debt, evidenced 
by a note given on an usurious contract. The 
case was held to be governed by the statute of 
Maryland, which declared ‘‘all bonds, contracts, 
and assurances whatever, taken on an: usurious 
contract” to be utterly void. Under that statute 
the contract of indorsement was held to be void. 
In the eye of the law it was as though it had never 
existed, and consequently no cause of action it. 
was adjudged, passed to the indorsee. The case 
in hand is altogether different. The statute under 
which the bank was organized, known as the 
National banking act,,does not declare the con- 
tract under which the usurious interest is paid, to» 
be void. It denounces no penalty other than a 
forfeiture of the interest which the note or bill 
carries, giving to the debtor the right to sue for 
and recover twice the amount of interest so paid.. 
If we should declare the contract of indorsement 
void, and consequently that no right of actiom 
passed to the bank on the note transferred as col- 
lateral security, an additional penalty would thus 
be added beyond those imposed by the law itself. 
“‘On what principle could this court add another 
to the penalties declared by the law itself?”’ De- 
Wolf v. Johnson, 10 Wheat. 367; Barnett v. Na- 
tional Bank, 98 U.S. 558, 91 U. 8. 29. 

Besides in this case the forbearance extended 
to the debtor was not upon the sole consideration 
of usurious interest paid in advance. It was upom 
the additional and substantial consideration that 
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the debtor corporation gave collateral security for 
the payment of indebtedness about to mature, 
and which it confessed its inability to meet. We 
have already seen that the transfer of the note, 
before maturity. as collateral security, and so in- 
dorsed that the bank became a party to the in- 
strument, under obligation to make due present- 
ment and give due notice of non-payment, was 
itself a sufficient consideration to constitute the 
bank a bona fide holder for value, within the re- 
-cognized principles of the law-merchant. The 
presence, then, in the contract under which the 
note was indorsed and delivered to the bank of an 
-additional consideration—the payment in advance 
of usurious interest—which the law declares to be 
vicious and illegal, ought not to destroy the en- 
«tire contract of indorsement when there is a suf- 
ficient consideration, aside from the usury paid, 
upon which it may rest. 

We are of opinion that no error of law was com- 
mitted by the court below, and the judgment 
»should be affirmed. 








ABSTRACTS OF RECENT DECISIONS. 





UNITED STATES SUPREME COURT. 
October Term, 1879. 


NEGLIGENCE—DAMAGES— MENTAL SUFFERING.— 
In an action torecover damages for the negligent 
wounding of G by M, the court charged the jury that in 
computing the damages they might take into consider- 

»ation ‘‘afair compensation for the physical and men- 

tal suffering caused by the injury.’’ Held, correct. 
Opinion by Mr. Chief Justice WaITE. In error to 
the Supreme Court of Utah., Affirmed.—McIntyre v. 
Giblin. 

TRUSTEE’s SALE—FRAUD.—The fact alone that the 
price received at a sale under a trust deed was grossly 
inadequate, if the preponderance of testimony shows 
that the sale was duly advertised, and was fairly and 
properly conducted, and it appears that the inade- 

-quacy was not such as to shock the conscience or raise 

a presumption of fraud or unfairness, does not con- 
:stitute a sufficient reason to impeach the genuineness 
or validity of thesale. Hill on Trustees, 152, note. 3 
Wash. C. C. 546; 23 Md. 66. Opinion by Mr. Justice 
HARLAN. Appeal from the Supreme Court of the 
District of Columbia. Affirmed.—Clark v. Commrs. 
-of Freedmans, etc. Co. 

CONTRACT UNDER SEAL MAY BE VARIED BY PA 
ROL. — A party to a contract imposing mutual obli- 
gations may accept, as performance by the opposite 
party,some other thing than that specifically designat- 


ed; and if he does he can not afterwards insist upon’ 


exact performance. Notwithstanding what was said 
in some of the old cases, it is now a recognized doc- 
trine that the terms of a contract under seal may be 
varied by a subsequent parol agreement. Certainly 
whatever may have been the rule at law, such is the 
rule in equity. Dearborn v. Cross, 7 Cow. 48; Le- 
Fevre vy. LeFevre, 48. & R. 241; Fleming v. Gilbert, 
8 Johns. 528. These are cases at law. Numerous 
others might be cited. Opinion by Mr. Justice 
STRONG. Appeal from the Supreme Court of the 
District of Columbia. Affirmed.— Chesapeake, etc. 
-Canal Co. v. Ray. 7 Wash. L. R. 560. 





REMOVAL OF CAUSES—CONSTRUCTION OF ACT OF 
Marcu 3, 1875—RAILROAD—MECHANIC’ LIEN.—The 
second section of the act of March 3, 1875, which pro- 
vides for removals of suits from the State to the Fed- 
eral courts, consist of two clauses, the first of which, 
as it relates to suits between citizens of different 
States, is this: *‘ That any suit of a civil nature, 
at law or in equity, now pending * * _ in any State 
court, where the matter in controversy exceeds, ex- 
clusive of costs, the sum or value of five hundred 
dollars * * in which there is a controversy between 
citizens of different States * * either party may re- 
move said suit into the Circuit Court of the United 
States for the proper district.’’ Held, 1. That in de- 
termining the right ot removal the court will consider 
the relation of the parties to the matter of the contro- 
versy rather than their relations as plaintiffs or de- 
fendants on the record, andif all the parties in interest 
on one side of the controversy, are citizens of a differ- 
ent State, or of different States, from all of those on 
the other side of the controversy, the case is remova- 
ble. 2. In order to effect such removal all the persons 
or corporations belonging to the side which seeks the 
removal under this clause must unite in the applica- 
tion. 38. A petition for removal is sufficient in form 
when it shows on its face who are the applicants for 
removal, and is presented by counsel to the court, 
though it be not signed by the party, and though it 
may contain allegations of prejudice under the act of 
1867, and is not sworn to, if it also has the allegations 
made necessary by the extract from the statute given 
above. 4. In a case pending when the act was passed, 
the application for removal must have been made at 
the first term after its passage; and before the trial is 
fairly commenced. But a fictitious effort to show that 
the trial has commenced by an offer of testimony be- 
fore the court has decided to enter upon the trial or 
hearing of the case on its merits, will not defeat the 
right of removal. 5. The fact that the party asking 
the removal continues to prosecute or defend the suit 
after the State court has erroneously refused his ap- 
plication, does not waive that right. but he may, by 
writ of error to the highest court of the State, bring 
his case to this court, and that error will be a sufficient 
ground to revise the judgment of the State court. He 
may also proceed in the Federal court at the same time 
by filing the transcript there as the statute provides. 
6. Under the statute of Iowa concerning me- 
chanic’s lien, where a railroad company had made a 
contract for the construction of a part of its road, and 
the contractors had begun to do the work, their lien on 
that part of the road is paramount to that of a mort- 
gage subsequently made, covering the whole road while 
the contractors were at work. 7. A statement in the con- 
tract that the company will pay the contractors out of 
a certain fund—the subscriptions of a particular 
county—is not such collateral security as will waive or 
affect the lien. Opinion by Mr. Chief Justice 
WAITE. Appeal from the Circuit Court of the United 
States for the Eastern District of Iowa. Reversed. 
Meyer v. Delawme Railroad Construction Co. T 
Wash. L. R. 572. 


> 
SUPREME COURT OF MINNESOTA. 


October-November, 1879. 


LANDLORD AND TENANT—COUNTER CLAIM. — A 
cause of action in a tenant against his landlord for 
wrongfully interfering with his enjoyment of premises 
rented, is a counter claim in an action against him by 
the landlord to recover rent for a period including that 
of such interference. If a landlord does not by agree- 
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ment with the tenant reserve aright to enter and make 
repairs, the fact that repairs are necessary from the 
unsafe condition of the building does not justify the 
landlord in entering for that purpose. Rule of dam- 
ages in such case considered and held, that where 
the wrong consists in interrupting a regular and es- 
tablished business, the ‘‘usual and ordinary profits in- 
cident to the business’’ are a proper element of dam- 
ages. Such profits are not contingent or speculative 
in the sense that excludes profits from consideration as 
an element of damage. Where it is a mercantile 
business it is proper in order to show its value to 
prove the monthly sales for a considerable period be- 
fore and after the interruption, and the usual percent- 
age of net profits on sales in that trade. Opinion by 
GILFILLAN, C. J.—Goeble v. Hough. 

NEW TRIAL—POWER TO ORDER—DIRECTING JUDG- 
MENT ON Facts FouND.—In this case the cause hav- 
ing been tried by the court below without a jury, and 
a judgment rendered in favor of the defendant, the 
plaintiff appealed to this court. The only question in 
the appeal was: Who was entitled to judgment on the 
facts found by the court below—this court held that on 
such facts the plaintiff should have judgment and or- 
dered accordingly, reversing the judgment of the court 
below. The respondent now asks that the order be 
modified so as to direct a new trial, instead of order- 
ing judgment on the facts found, suggesting that the 
court below erred in its finding upon a material fact, 
without the existence of which fact the appellant 
could not be entitled to judgment. This court 
has the power to order a new trial in such a case 
instead of directing judgment on the facts found; and 
that is the proper course when it is made to appear 
that in the trial of any issue of fact the court below 
or the referee erred to the prejudice of the respond- 
ent, provided the fact be such that a different finding 
upon it from that made by the court below or referee 
would necessarily affect the judgment to be entered. 
If such error does not appear upon the record the re- 
spondent may show it here by affidavit, or by the min- 
utes of the court or of the short-hand reporter.— 
State v. Galusha. 





SUPREME COURT OF TENNESSEE. 
September Term, 1879. 


CRIMINAL LAW— DECOY — OATH TO OFFICER IN 
CHARGE OF JURY..—By direction of the prosecutor 
thieves were informed that on a given night he would 
be away from home; the thieves came and were taken 
in the act. Held, that the prosecutor did not consent 
to the taking, and the thieves were properly convict- 
ed. Dodge v. Brittain, Meigs, 84; Kemp v. State. 11 
Hump. 820. In the first case it is said: ‘‘A man may 
direct a servant to appear to encourage the design of 
the thieves, and to lead them on till the offense is com- 
plete, so long as he did not induce the original intent, 
but only provided for its discovery after it was formed. 

* * * Tf a man is suspected of an intent to steal, 


and another to try him leaves his property in his way,, 


which he takes, he is guilty of larceny. But it would 
not be the case if the master had directed the servant 
to deliver the property to the thief, instead of direct- 
ing him to furnish facilities for his arriving at the 
place where it was kept. See Meigs’ Rep. 86, 87. 
The form of oath required of the officer in charge of 
the jury must be strictly followed. Wallace v, State, 
decided December Term, 1877. Opinion by McFaR- 
LAND, J.—Sanders v. State. 

CONSTITUTIONAL LAW — PROVISION THAT SUB- 
BCT OF ACT MUST BE EXPiESSED IN ITS TITLE. 





—Section 12 o0f the act of March 23, 1875, ch. 94, which 

enacts that ‘* whoever shall buy any cotton, tobacco or 
other produce, merchandise or other property for 
eash, and shall sell, hypothecate or pledge the same to 

another, and use the proceeds thereof for any other 
purpose than the payment of the seller, vendor or the 
party advancing thereon, or shall ship or convey, or 
otherwise make way with, or shall deliver to another 
any such cotton, tobacco or other produce or merchan- 

dise without payment to said seller or vendor or 

party having advanced thereon, shall be guilty of a 
felony,’’ ete., is unconstitutional and void, being in 
conflict with art. 2, p. 17, of the State Constitution, 

which provides that no bill shall become a law which 

embraces more than one subject, that subject to be ex- 
pressed in: the title. It is found in an act entitled 
**An act to define the rights and duties and regulate 
the liabilities of warehousemen and factors,’’ but it 
applies to all sorts and conditions of men who buy and 
sell cotton, tobacco or other produce or merchandise or 
any species of property whatever, no matter from 

whom they buy or from whom they obtain an advance,, 
or to whom they sell the same. It is certainly not 
germane or homogeneous with an act to define the: 
rights and duties and regulate the duties of warehouse- 
men and factors. Opinion by SNEED, J.- Gossett v.. 
State. 


JUDGMENT — VOID WHEN APPEARANCE OF AT- 
TORNEY UNAUTHORIZED — PAYMENT BY TRUSTEE 
THOUGH ON VOID ORDER OF COURT PROTECTED — 
STATUTE OF LIMITATIONS.—1.A person may by bill in 
equity dispute the authority of an attorney to appear 
for him and show that a judgment founded upon 
such an appearance is absolutely void. It was held in 
Ridgeway v. Bank of Tennessee, 11 Humph. 523, that a: 
complainant might show in this mode that the sheriff’s 
return that he had served the process was false,. 
and that in fact the complainant had no notice of the 
proceeding at law, and the judgment was therefore 
void. ‘*We see no difference in principle between that 
ease and this. The complainant may as well be al- 
lowed to show that the appearance of the attorney was 
without authority as to show that the return of the: 
sheriff was false. In both cases it rests upon the 
ground that no person should be held bound by a judg- 
ment against him, where he has had no notice in law, 
or day in court, and where in fact the court had no 
jurisdiction as tohim. That the party in such case 
might have a remedy against the attorney or sheriff,. 
does not alter the case or make the judgment valid. 
Shelton vy. Tiffin, 6 How. 163.’’ 2. A trustee hold- 
ing property for a cestui que trust, who in good faith 
turns over said property to the clerk of the court un- 
der an order of the court, in a case where apparently 
the court had the authority to make the order, but it 
afterwards turned out that said order was void, is 
protected by said void order, and can not be held lia- 
ble as for a misappropriation. 3. Under Code, sec. 

775, the right of action of a legatee against the exe- 
cutor begins to run from the time he was capable, un- 
der the will, of taking the legacy. Opinion by McFarR-- 
LAND, J.—Courtney v. Dyer. 


> 





SUPREME COURT OF IOWA. 
October, 1879. 


PROPERTY OF WIFE—DEBTS OF HUSBAND. —1.. 
The increase of stock belonging to the wife is not sub- 
ject to liability for the debts of the husband, though 
his services may have contributed to such increase. 2. 
The purchase of a plow is not a family expense for 
which the property of the wife will be jointly liable. 
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‘Code, § 2214. Opinion by RoruRock, J. — Russel v. 
Long. 

Mayor ACTING AS JUSTICE OF THE PEACE—FEES 
FOR SERVICES.—1. Fees of officers are recoverable 
only as authorized by express statute. 2. A mayor of 
.a city who performs the duties of a justice of the peace 
in criminal actions, prosecuted in the name of the 
State, is not entitled to the same compensation to be 
paid in the same manner as are justices of the peace 
whose compensation and mode of payment is fixed by 

tatute. Opinion by SEEVERS, J.—Upton v. County 
of Clinton. 


TAXATION—ESTOPPEL— PAYMENT OF TaxESs UN- 
DER MISTAKE.—1. A county by bringing an action to 
set aside a conveyance alleged to have been‘ obtained 
by fraud, is not thereby estopped from levying taxes 
on said land. 2. In a proceeding to quiet title one who 
has paid taxes on the land under a mistake of fact as 
to his ownership may recover them from the rightful 
owner. He who seeks equity must do equity. Opin- 
ion by SEEVERS,J.—American Emigrant Co. v. Iowa 
éc. R. Co. 


NEGLIGENCE — RISKS ASSUMED BY EMPLOYEE.— 
‘The defendant erected a coal platform between two of 
dts tracks, and for convenience in unloading and taking 
on coal placed it so near one of the tracks that a pas- 
-senger car moving along the track passed within seven 
inches of the platform at one end, and within four and 
one-half inches at the other end. At the time 
of the accident the platform had been erected 
and in the same position for two or three years. The 
deceased was a baggage man on the defendant’s pas- 
senger train, and it was his duty to assist in making up 
the trains. He had been in this employment for more 
than two years, and had assisted in making up the 
strain nearly every day during that time. In making 
up the passenger trains the cars were moved along the 
track past the coal platform. The evidence showed 
that the deceased, in making up the train, was knocked 
off the car by the coal platform, and injured to an ex- 
tent resulting in his death. The only negligence com- 
plained of on the part of the defendant was the erec- 
tion of the coal platform so close to its track. Held, 
that the employee could not recover. Muldowney v. 
Illinois Cent. R. Co., 39 Iowa, 615; Kroy v. Chicago 
&c. R. Co., 32 Towa, 359; Way v. Illinois Cent. 
R. Co., 40 Iowa,. 341; Lumley v. Caswell, 47 Iowa, 
159. The doctrine of these cases is that the negligence 
of the defendant in furnishing defective or improperly 
-constructed ‘machinery and implements is waived by 
remaining in the employment without protest or 
promise of amendment. The waiver of the negligence 
of the defendant places the case in the same position 
as though the defendant had not been negligent, and 
without the negligence of the defendant there can be 
no recovery. This waiver can not be affected by the 
particular situation in which the employee may be 
placed, or the rapidity and promptness with which he 
‘may be required to act at the time of the accident. 
Those questions may very properly bear upon the 
question of the contributory negligence of the em- 
ployee, but they can have no bearing upon the question 
whether the defendant has been guilty of negligence 
;about which the employee has a legal right to complain. 
Opinion by Day, J.—Perigo v. Chicago &c. R. Co. 


CONTRACT BY ATTORNEY TO TURN OVER TO 
ANOTHER ACCOUNTS IN HIS HANDS INVALID — 
AGREEMENT NOT TO PRACTICE LAW VALID—STAT- 
UTE OF FrRauUDS.—1. A agreed to sell to B his law 
‘business, to turn over to him all accounts in his hands 
for collection, and not thereafter to engage in the 
practice of law in the town of Adel. Held, that no 
damages could be recovered for breach of the agree- 





ment to turn over the accounts. ‘‘It is presumed 
that the defendant’s clients selected him for the col- 
lection of these notes because they reposed confidence 
in his capacity and integrity, or for some reason de- 
sired him in preference to all persons else to perform 
this service. The defendant had no right to substitute 
another for the performance of duty which he had 
agreed to discharge himself, and he could not, without 
the consent of his clients, bind them to accept the 
plaintiff to perform this service. If the notes had 
been turned over to the plaintiff by defendant, his 
clients could immediately have demanded and com- 
pelled their surrender. The plaintiff must have 
known that in this part of the agreement the defend- 
ant undertook to do what he had no legal right to per- 
form. For a breach of this part of the agreement 
damages are not recoverable.’’ 2. A contract not to 
practice law in a particular town is valid. ‘‘ The de- 
fendant did not agree generally not to engage in the 
practice of law, but simply not to engage in the piac- 
tice of law at Adel. A contract in restraint of trade 
as to particular places is valid. Hedge v. Lowe, 47 
Iowa, 137, and cases cited; Jenkins v. Temples, 39 
Ga. 655: Chappel v. Brockway, 21 Wend. 157. In 
Holbrook v. Waters, 9 How. Pr. 335, it was held that 
an agreement upon sufficient consideration not to 
practice medicine, nor in any manner to do business 
as a physician, in the county of Oswego, at any 
time after the first day of May, 1851, was valid. In 
Bunn v. Guy, 4 East. 190, a contract entered into by 
a practicing attorney to relinquish his business and re- 
commend his clients to two other attorneys for a valu- 
able consideration, and that he would not himself 
practice in such business within one hundred and fifty 
miles of London, was held to be valid. See, also, 
Heichew v. Hamilton, 3 G. Greene, 596; 8s. c. 4 G. 
Greene, 317. 3. The provision of the statute of 
frauds, respecting contracts not to be performed ina 
year, applies only to contracts not to be performed on 
either side, and not to a contract performed on one 
side within the year. See, also, Donellan v. Read, 3 
B. & Ad. 899; Riddle v. Backus, 38 Iowa, 81; Blair 
Town Lot Co, v. Walker, 39 Iowa, 406; Cherry v. 
Heming, 4 Ex. 631. Opinion by Day, J. — Smal- 
ley v. Greene. 4 





KENTUCKY COURT OF APPEALS. 
September, 1879. 


Liquor LAW—JUDGMENT AGAINST SURETIES.— 
Sec. 1, art. 35, ch. 29, Gen. Stats., enacts as follows: 
‘¢A tavern-keeper may be indicted ‘for a breach of his 
obligation, and, upon conviction, the court shall ren- 
der judgment against him for the sum of three hun- 
dred dollars, and may also embrace in the same judg- 
ment such of the sureties as have been served with a 
copy of the summons at least ten days before the com- 
mencement of the term. It is hereby made the duty 
of the clerk to issue a summons against each surety in 
the bond of the tavern-keeper on which the indict- 
ment is found.’’ Held, that the sureties on the bond 
of a tavern-keeper may be adjudged to pay for the 
breach thereof before the conviction, by direct pro- 
ceedings, of their principal. Affirmed. Opinion by 
HinEs, J. Com. v. Stringer. 


GUARANTY— WHEN NOTICE OF ACCEPTANCE OF 
Not NECEssARY.—B living in Louisville having ship- 
ped to F in New York a quantity of tobacco, and desiring 
to draw on F for the full value, it was agreed between 
F’s agent in Louisville and B that in consideration 
that F would pay said draft G would make good to 
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him any loss which might arise by a falling market, 
and a paper was executed by G and sent to F to that 
effect. B thereupon drew upon F for the amount and his 
draft was accepted and paid. The tobacco when sold did 
not realize the amount ofthe draft. Held, that G was 
not entitled to notice of acceptance of his guaranty. 
It is well established that there must be an acceptance 
of the offer of guaranty, and a notice, expressed or im- 
plied, to the guarantor of such acceptance. The 
reason of this rule is that the guarantor may have an 
opportunity of arranging his relations with the party 
for whose benefit, or in whose favor, the guaranty is 
given. Therule should not be pressed beyond this 
reason. When the whole of the transaction is con- 
nected, and of such a nature as to give the guarantor 
this information, no specific or formal notice is neces- 
sary. In the case under consideration, the agreement 


to accept, made with the agent of F, was uae. 
ion 


raneous with the guaranty, and was the considera 
therefor; and all the parties being privy to the whole 
transaction, no specific notice was necessary. Wildes 
v. Savage, 1 Story, 22; Bleeker v. Hyde, 3 McLean, 
279; Chitty on Contracts, 744, note b; Parsons on Con- 
tracts, vol. 2, p. 13; Steadman y. Guthrie, 4 Met. 153; 
Fell on Guaranty, 523; White v. Reed, 15 Conn. 463; 
Smith vy. Dann, 6 Hill, 548. Reversed. Opinion by 
HINES, J. Thompson v. Glover. 





QUERIES AND ANSWERS. 








[*4* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 

QUERIES. 

1. Is a Methodist Episcopal society, when trustees 
are selected and a proper record made, a corporation? 
Is the Methodist Episcopal quarterly conference a cor- 
poration? Is the Methodist Episcopal church a corpo- 
ration? And which of the above can receive legacies? 
Cc. 





ANSWERS. 

50. [9 Cent. L. J. 500.]—The general rule, irrespec- 
tive of statutory provision, is that where a notary pub- 
lic is a party in interest he can not take the acknowl- 
edgment of a deed or mortgage. The reason for 
his disqualification is sufficiently obvious, without 
comment. An officerand stockholder in a corporation 
mortgagee should not exercise the functions of a no- 
tary in certifying the acknowledgment of the mortgage, 
since he is a party in interest. It appears to be reason- 
ably well settled by the authorities that the disqualify- 
ing interest of the notary need not be a direct interest; 
if it is indirect it will still suffice to render 
the acknowledgment void. As _ said in one 
ease: ‘‘It is always within the pewer of par- 
ties to secure a _ disinterested officer to take 
the acknowledgment, and it is certainly no hard- 
ship to require them to doso. There is no reason why 
the fundamental rule, which prohibits a person from 
being a judge in his own case, or an executive officer 
in his own behalf, should not apply to this class of 
executive, semi-judicial duties. To hold that a party 
beneficially interested in an instrument is incapable of 
taking or certifying an acknowledgment of it can not 
work any possible injury to any one, while it will keep 
closed a door of temptation, at least, to fraud and 
oppression.’’ The following authorities may prove of 
interest to the querist: Withers v. Baird, 7 Watts, 
227; Wilson v. Traer, 20 Iowa, 281; Groesbeck v. 
Seeley, 18 Mich. 329; Darst v. Gale, 83 Ill. 136. 

C. 





CURRENT TOPICS. 





The prejudice of juries against corporations and the 
difficulty with which the latter can obtain what is their 
due, even when justice is on their side, is often com- 
mented upon—sometimes as'a mark of the degeneracy 
of the community in which it occurs, sometimes as an 
argument against the jury system altogether. But 
that this prejudice is often increased by the corpora- 
tions themselves is shown by a recent case in Wiscon- 
sin, Cotterill v. Chicago, Milwaukee & St. Paul 
Railroad Company, decided by the Supreme Court of 
that State afew weeks ago. The suit arose out of a 
railroad collision. Of the two persons on the engine 
at the time, one, the fireman, jumped off at the first 
sight of danger, while the other, the engineer, stood 
by his post, where after the crash came and the debris 
had been cleared, he was found with the lever in one 
hand andthe throttle in the other, crushed, scalded, 
burned, dead. For such a noble deed the company 
might have been expected to provide for the family of 
the dead hero, who certainly deserved such a reward 
as much as any soldier who ever fell in his country’s 
cause. But instead of this the widow was forced to 
bring suit for the loss of her husband’s support, and 
the company, defending on the ground that the en- 
gineer was negligent in not abandoning his post 
when he might, prevailed in the court below. 
Happily the Supreme Court reversed the case. 
‘<The evidence’’ they say, ‘‘presents an example 
of heroic bravery and fidelity to duty at the post of 
danger most praisworthy and commendable and an oc- 
currence worthy of lasting recordin the book of heroic 
deeds.’’ ‘*‘Who,’’ they ask, ‘‘shall sit in judgment 
upon this brave engineer to coolly determine the alter- 
native risks and chances which he is compelled to take 
instantly, with scarcely a moment of time for delibera- 
tion in such a terrible emergency. It will not do to 
establish a rule by which the duty of an engineer in 
such an emergency may be measured and dictated 
by cowardice and timidity, and by which his 
standing at his post and facing danger will 
be carelessness and negligence. The defense rest- 
ing upon such a theory in this case can not 
be sanctioned.’’ This is Jim Bludsoe, who held the 
bow of the burning steamer against the bank till the 
last one stepped ashore—the ‘ ‘man who died for men, ’’ 
—whose praises have been sung by one of our own po- 
ets, not placed among the world’s heroes, but charged 
forsooth with ‘‘contributory negligence.’’ Litigant 
corporations will do well if they are able to keep from 
the view of the average juror the ‘miserable picture 
which this defense presents. 





An individual died in England a few days ago who, 
although not considered exactly the social equal of the 
dispensers of justice whose seats are upon the bench, 
was none the less an important officer of justice and a 
necessary instrument for the vindication of the law. 
His name was Calcraft, for nearly half a century the 
public hangman. For forty-six years, to him eame, at 
last those upon whom the extreme penalty had been 
pronounced by the courts, and we may infer from the 
tenure of his office that his work was always performed 
with dispatch and satisfaction. Unlike the public ex- 
ecutioners of France his office was not hereditary; he 
was a young shoemaker when, caliing at a jail one 
evening to deliver a pair of shoes to the governor, he 
found the sheriff in great distress at being unable to 
obtain a substitute for a somewhat distasteful duty 
which he was obliged to perform onthe morrow. Cal- 
craft volunteered to relieve him, and evidently found 
himself adapted to the business, as he remained in it 
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for the best part of his life. There is something at 
once sombre and humorous in the stories which the 
death of this ghastly personage has unearthed; of his 


gentle manners to the unfortunate culprits with whom, 


he came in contact; of his benevolent countenance, 
which sometimes caused him, while traveling by rail 
to an execution in another town, to be mistaken by the 
passengers for a philanthropist upon a mission of 
mercy; of the collections of rope’s ends which he pre- 
served as mementos of the different persons whom he 
had dispatched; of his dislike to publicity in later 
years and his taste for whist; of his wrath at a publish- 
er who offered him a large price for a book of memoirs, 
and his indignant reply that he respected the confi- 
dence of his ‘‘ patients ’’ as much as the greatest 
physician in the land. The life of such a disagreeable 
personage can scarcely adorn a tale, but it may never- 
theless point a moral, in this country at least. If cap- 
ital punishment is necessary, which in some cases it 
assuredly is, can a publichangman be said to be unne- 
cessary? That Calcraft never tortured those upon 
whom he operated is sure; had he done so he 
would certainly have been dismissed from the service 
as an incompetent workman years ago. There is need 
for such an artist in every one of the States—one who 
will spare us the terrible recitals of the attempts to 
carry out the sentence of the law which the blunderings 
of our own officials make possible almost every week in 
the year. 





In a previous number (9 Cent. L. J. 441), we 
noticed the case of Boone County v. Jones, recently 
decided by the Supreme Court of Iowa, where it was 
held that the sureties on an official bond are estopped 
by the settlement of their principal from showing that 
a default really occurred before the date of their bond, 
when by his settlement the contrary appeared to be the 
case. We can not but think that the propriety of this 
ruling is more than questionable. The doctrine thus 
announced by the Supreme Court of Iowa has its 
origin in Baker v. Preston, 1 Virginia (Gilmer) 235, 
decided in 1821, by a special court organized to try a 
single case. In that case it was held that the sureties 
of a State treasurer were estopped from showing that 
the entries in the books of the treasurer were untrue, 
and that the alleged default really occurred before 
their bond was given. The opinion of the majority of 
the court cited no authority to sustain this posi- 
tion save that of Moody v. Thruston, 1 Strange, 481, 
which had no application, as in that case the parties 
had had a day in court, and the sureties were estopped 
by a quasi judgment, and not by the accounts. Judge 
White delivered a very conclusive dissenting opinion. 
Baker v. Preston, has been overruled in Virginia, 
or at least so far discredited as to be no 
longer regarded as authority. See Munford v. 
Overseers, 2 Rand. 314; Craddock v. Turner, 6 
Leigh, 124; Crawford v. Turk. 24 Gratt. 176; State v. 
Rhoades, 6 Nev. 363; Nolley v. Callaway Co. 11 Mo. 
457, and State v. Norton, 33 Ark., where Baker v. 
Preston is referred to and expressly overruled. It 
was followed, however, in State v. Grammer, 29 Ind. 
530 but apparantly without any examination, either of 
principle or authority. The authorities the other way 
are numerous and convincing. See, besides the cases 
above cited, United States v. Boyd, 5 How. 50; Uni- 
ted States v. Girault, 11 Id. 30; Hatch v. Attle- 
borough, 97 Mass. 537; State v. Smith, 26 Mo. 231; 
Freeholders v. Wilson, 1 Harr. (N. J.) 117; State v. 
Fullenwider, 4 Ired (Law), 364; Governor vy. Sutton, 
4Dev. & Bat. (Law) ,484, Treasurers v. Bates,2 Bailey, 
381. These cases proceed on the theory that the prin- 
eipal should not have it in his power to ruin his 
sureties by fabricated accounts. Besides, the accounts 





may involve errors unintentionally made. The reason- 
ing of the Supreme Court of Iowa does not seem to be 
very conclusive. The court say: ‘‘By shifting the 
defaleation back to a former term the statute of limita- 
tion would in most cases preclude all hope of recoy- 
ery.’’ This would seem to indicate that it is better 
that a debt should be paid by the wrong person rather 
than that it should not be paid atall. Besides, if the 
settlement were fraudulent, it would probably be held 
that the statute would not begin to run until the dis- 
covery of the fraud. 








NOTES OF CASES. 


A contract of this kind was declared by the Supreme 
Court of New York in the late case of Hagar v. Catlin, 
contrary to public policy. The plaintiff brought 
suit alleging that the defendant who had been elected 
sheriff of Schuyler County, entered into a contract 
with him in Febuary, 1878, by the terms of which the 
plaintiff agreed to sell or rent his farm and dispose of 
his stock and be in readiness by April Ist, 1878, to take 
charge of the jail of the county, board the defendant 
and also the prisoners; that defendant agreed that 
thereupon he would appoint plaintiff jailor and deputy 
sheriff, and that he should have a certain share of 
papers and process to be served, heto be allowed to 
receive the fees thereon; that plaintiff disposed of his 
farm and stock at a great sacrifice, and that on 
April 1st, 1878, he was ready to perform his part of the 
agreement; that defendant wholly refused to perform 
said agreement, and that thereby plaintiff sustained 
large damages. The defendant demurred on the 
ground that the complaint did not state a cause of 
action, and the demurrer was sustained. ‘*The ques- 
tion is’’ said the court ‘‘whether if a public officer 
having a power to appoint to office, promises to ap- 
point a certain person, and that person promises to 
accept, is that contract legally binding on the officer. 
We think not. It is his duty to make the best ap- 
pointment in his power, according to his judgment at 
the time when he makes the appointment. It is 
against public policy that he should be deprived of 
the exercise of his best judgment by a contract pre- 
viously made. This is nota question as to the law- 
fulness of an arrangement between a sheriff and his 
deputies as to their fees. The right of appointment is 
a political power to be exercised, not to be sold.’’ 





In Mellen v. Goldsmith, recently decided by the 
Supreme Court of Wisconsin, a creditor agreed ver- 
bally with his debtor and other creditors to join with 
the latter in executing a composition deed at a certain 
rate, and afterwards, when the said deed had been 
executed by the other creditors, refused to signit. It 
was held that he could recover of the debtor that pro- 
portion only of the debt fixed in the agreement. 
*¢The validity of such anagreement,’’ said ORTON, J. 
**does not depend upon the technical and strict rules 
which govern accord and satisfaction, release and dis- 
charge, but upon principles of equity, which treat the 
violation of or failure to execute such an agreement 
as a fraud, not only upon the debtor but more espec- 
ially upon the other creditors, who have been lured in 
by the agreement to relinquish their further demands, 
upon the supposition that the debtor would thereby 
be discharged of the remainder of his debts.’’ In 
Anstey v. Marden, 1 Bos. & Pull. 124, the plaintiff at 
one time orally agreed with the other creditors to ac- 
cept a composition of ten shillings on the pound, 
and to assign his claim to Weston, who was to ad- 
vance the money; but when the agreement was drawn 
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up he refused to sign it, although the other creditors 
had signed it and received their money. Rooke, J., 
said: ‘*Anstey is not the only person here concerned. 
If he were suffered to recover he would be guilty of a 
gross fraud on the other creditors.’’ In Norman vy. 
Thompson, 4 Ex. 755, the plaintiff verbally agreed 
with the debtor defendant and a part of his 
other creditors that he would accept ten shillings 
on the pound for his claim if they would do 
the same, and afterwards refused to carry out the 
agreement. Upon demurrer tothe replication of the 
plaintiff, averring that he did not so agree, modo et 
formo, Pollock, C. B., said: ‘*I do not think there is 
any ground for doubting that such agreement is bind- 
ing. It is a good consideration for one to give up part 
of his claim that another should do the same.’’ In 
Bradley v. Gregory, 2 Camp. 883, the plaintiff verb- 
ally agreed with the debtor and other creditors to ex- 
ecute a composition deed, containing a clause of re- 
lease, for and by the payment of ten shillings on the 
pound of his claim, if the other creditors would do so, 
and then, upon the execution of the deed by the other 
creditors, he refused to sign it. Lord Ellenborough 
said: ‘‘I think the agreement in the present case 
operates as a satisfaction. But it is said the agree- 
ment is executory, and therefore can be no bar. I 
think it is executed. Everything on the defendant’s 
part was performed. As far as depended upon him 
there has been satisfaction as well as accord. It is the 
plaintiff’s own fault that he has not enjoyed 
the full benefit of all that he stipulated for. 
It would be unjust if the defendant could be 
sued in this action, and I am _ of opinion 
that, in point of law, the action is not maintainable. ’’ 
In Wood y. Roberts, 2 Starkie, 417, in which the 
facts were similar to those here, Abbott, C. J., said: 
**If the plaintiff had, by his undertaking to discharge 
the defendant, induced any other creditor to accept a 
com position and discharge the defendant from further 
liability, he could not afterwards enforce his claim, 
since it would be a fraud upon that creditor.’’ In But- 
ler v. Rhodes, 1 Esp. 236, the plaintiff and the other 
creditors had agreed with the defendant to sign a deed 
of composition for ten shillings on the pound, and 
after the other creditors had signed, the plaintiff re- 
fused to do so. Lord Kenyon said that ‘‘it therefore 
never should be allowed to the plaintiff to recede from 
what he had undertaken, and to evade the effect of the 
composition by a refusal to execute the deed which 
had been prepared with his consent,’’ and directed 
the jury to find for the defendant. See, also, Fellows 
v. Stevens, 24 Wend. 294; Brown vy. Stackpole, 9 N. 
H. 478: Paddleford v. Thacher, 48 Vt. 574; Gardner 
v. Lewis, 7 Gill, 377; Farrington v. Hodgdon, 119 
Mass. 453; Murray v. Snow, 37 lowa, 410. 


RECENT LEGAL LITERATURE. 


EWELL’S EVANS ON AGENCY. 


This is an annotated American edition of the most 
thorough as well as the latest English treatise on the 
law of Principal and Agent. Something over nine 





A Treatise upon the Law of Principal and Agent in 
Contract and Tort. By William Evans, B. A., Oxon. and 
of the Inner Temple, Barrister at Law. Edited and an- 
notated by Marshall D. Ewell, LL.D., Professor in Union 
College of Law, Chicago, and author of a “Treatise on 
the Law of Fixtures” and “Leading Cases on Disabili- 
ties.” Chicago: Callaghan & Co. 1879. 





months ago this work was reprinted word for word by 
a Western publishing house, but those book-buyers 
whom we then advised to delay purchasing until it had 
received at the hands of an American editor the revi- 
sion and corrections which nine out of ten English 
text-books require before being presented to the pro- 
fession of this country will, if our advice was then fol- 
lowed, be well repaid. The work of editing could not 
have fallen into better hands. Mr. Ewell is well 
known as an author of learning and as an annotator, 
correct and laborious. In the book before us, the table 
of American cases cited by him covers twenty-five 
pages double columns, while the table of English cases 
covers but fifteen, and in these are included about 100 
cases which Mr. Evans had either overlooked or reject- 
ed and which the American annotator has supplied. 
This fact would seem to sustain a remark of 
one of our own writers on the same subject that 
the ablest exposition of the law of Principal and 
Agent is to be found in the judgments of the American 
courts. It likewise testifies to the thorough manner in 
which the treatise has been prepared for the American 
bar. The book is divided into three parts: Of the 
contract generally, its origin and dissolution; of the 
authority conferred; of the execution of the authority, 
the rights, duties, and liabilities arising out of the 
contract. It contains altogether over 700 pages. As 
a text book onthe subject treated it has taken the 
first place among the English treatises on the law. It 
will, we are assured, be correspondingly popular in 
this country, notwithstanding the rivals which it has 
here to meet in the splendid treatises of Story and 
Wharton. 

The publishers deserve the thanks of the profession 
for the manner in which they have presented the latest 
and best English work on the law of Agency to the 
American bar. It is an easy matter to reprint an 
English book and to hurry it through the press in order 
to get possession of the market and forestall the sale. 
But it is creditable, and in the end will be more profit- 
able, to delay its issue until it has been properly pre- 
pared for this country by a careful examination and 
annotation such as the present work has received from 
Mr. Ewell. The work deserves a large sale, and will 
assuredly receive it. 


REYNOLD’S STEPHEN ON EVIDENCE. 


Our criticism three weeks ago on the expadiency of 
this edition of Sir James Stephen’s Digest has called 
forth a lengthy communication from the publishers in 
which the alternative charge is made that the author of 
those strictures was ignorant of the subject and there- 
fore incapable of appreciating the merits of their un- 
dertaking, or had a personal or pecuniary interest in 
its failure. It has never been our rule to review the 
same work twice, except in the case of a later edition, 
but the feeling which our former remarks seem to have 
aroused, and the imputation of incapacity and unfair- 
ness which have resulted, compel us to depart from 
our custom in the present instance. We shall not 
waste time over the second charge. It will, we hope, 
be sufficient for us to say that it is entirely groundless; 
that neither the writer of the former review nor any 
one connected with this JOURNAL has any more interest 





A Digest of the Law of Evidence in England. By Sir 
James Fitzjames Stephen. Revised, altered and re-writ- 
ten to adapt it to the present state of the Law of Evidence 
in the United States, with notes and references to Amer- 
ican Leading Cases. By William Reynolds of the Balti- 
more Bar. Chicago: Callaghan&Co. 1879. 
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in either the St. Louis or the Boston reprint of this 
work than he has inthe English edition of the En- 
cyclopeedia Britannica, or in the coming revision of the 
two Testaments. Nor was there ground for the other 
charge—that the writer was incompetent to treat the 
subject properly—for he possessed these qualifications 
if none other. He had read the original work on its 
first appearance, and had then expressed his admira- 
tion of the novelty of the plan, in a notice of the Eng- 
lish edition published in this JOURNAL three years 
ago. (1) He had examined the first American re- 
print, and had printed his opinion of that; in 
his hands had likewise been placed the second 
American reprint — that of Little, Brown & Co. of 
Boston, and in-these columns he had expressed his 
objections to the mode in that instance adopted of 
presenting the English work. He had thus, it will be 
seen, given more than ordinary attention to this trea- 
tise, and had examined it critically at three different 
times before being called on to review the third Ameri- 
ean reprint. It is not often that a critic obtains such 
a knowledge of his subject before commencing his 
review as in this case, and we feel, therefore, com- 
pelled to insist that the charge of incompetency thus 
made was not true, and being founded only on con- 
jecture was not just. 

But desiring to be fair in our remarks upon this 
book alike to publisher, author and buyer, we have 
again looked into it, and this time with more than 
ordinary care. Our previous objections stated shortly 
were these: That the original work, as a brief digest 
of the principles of the law of Evidence, was admir- 
able, but that any editing of it in the ordinary manner 
by the addition of American notes would make it less 
useful because rendering it bulky, and thus destroy- 
ing its value as a pocket-manual. On the other hand, 
it would still remain far from complete as a treatise, 
witness the two and three volume works of Wharton. 
Taylor, and Greenleaf. The first reprint of the English 
work preserved its original form, its purpose and its 
principal value. The profession then, well sup- 
plied, we must presume, from the large sale which 
the first reprint obtained in this eountry, could not be 
supposed to need another, which while giving but 
little that the first did not contain, is offered to them 
at a higher figure and in the less convenient form of an 
ordinary law book. A few American notes and the 
alteration of a few sections of the text, would scarcely 
be sufficient to induce its purchase. 

That sufficient grounds for this criticism were not 
wanting will conclusively appear when we consider 
in what few instances Mr. Reynolds’ edition varies 
from the original, except in its increased bulk and cost. 
His book contains in all 346 pages, of which the in- 
dex, the table of cases and Sir James Stephen’s pre- 
face and appendix, cover 148. In the body of the 
work nearly 100 of the 143 sections are unaltered, while 
the twenty-three sections which the editor claims to 
have rewritten cover but twenty pages by actual 
measurement. The English cases are all retained, 
while of Sir James Stephen’s illustrations, which we 
have always regarded as the most novel feature of the 
digest, Mr. Reynolds confesses to have altered only 
‘fone or two,’’ and to have added ‘‘several’’ of his 
own. These facts compel us to adhere to our first 
opinion that very few legal works have ever come 
under our notice for which there was less demand and 
less need than the book before us. We are glad to be 
able to say that this can seldom be said of the publica- 
tions of the house whose name its title page bears. 
The publishers in question exhibit from year to year 
remarkable judgment and foresight in the selection of 
their wares; to them the profession is constantly un- 


(1) See 3 Cent. L. J. 519. 





der obligations for works both original and reprinted, 
which their industry and enterprise place within its 
reach. An example of this, striking but not unusual, 
we have referred to in another place. But because 
their imprint is, in almost every case, a guaranty of 
the worth of their publications, presents no good rea- 
son why we should not express a straight-forward 
opinion of any or every work which may happen to 
fall short of the high standard which they themselves 
have raised. ; 








NOTES. 





The conviction of Buford, the murderer of Judge 
Elliott, has been reversed by the special Court of Ap- 
peals, one judge dissenting. The grounds for the re- 
versal were the refusal of a continuance; the exclu- 
sion of the testimony of experts, and certain errors in the 
instructions.—John S. Runnells, the reporter of the 
Supreme Court of Iowa, announces that after May 1, 
1880, the State reports will be sold to the profession at 
$3.a volume, being a reduction of $2 per volume 
on the price authorized by statute. Mr. Witt of New 
York has just finished a fine portrait of Mr. Justice 
Miller of the Supreme Court of the United States. 
The painting has been on exhibition at Washington, 
and is pronounced by all who have seen it, to be a re- 
markable work of art as well as an accurate likeness.— 
At the last meeting of the St. Louis Law Library Asso- 
ciation there was presented toit by a citizen of St. 
Louis, an oil painting of Chief Justice Taney.—It is 
thought that Mr. Justice Hunt will certainly retire 
from the Supreme Court of the United States in a 
very short time, and that Senator Edmunds, of Ver- 
mont will be his successor.—Samuel E. Perkins, 
Chief Justice of the Supreme Court of Indiana, died 
at Indianapolis on the I7th ult. of congestion of the 
brain, after an illness of threc weeks. 


John K. Hackett, for many years recorder of New 
York, died on the 26th ult., in that city after along ill- 
ness. He was a son of John Hackett, the actor, famous 
in his day’both in this country and England. In 1849 he 
went to California, and was elected corporation coun- 
sel of San Francisco. He took an active part in the 
Vigilance Committee against rioters. He returned to 
New York in 1857, and became Assistant Corporation 
Counsel. In 1846, when Hoffman was elected mayor, 
he was appointed recorder for Hoffman’s un- 
expired term. He was afterwards elected on 
the Tammany ticket, and was re-elected in 
1875 for fourteen years.— Judge George P. Scar- 


bury, of the Norfolk, Va. Corporation Court, ° 


died on the 22d ult., aged seventy-three.—— 
The Lord Chief Baron of England in the case of Mit- 
chell v. Homfray, the point of which was whether a 
sum of 8001. was a gift or a loan—said: ‘‘A solicitor 
who had wona difficult case for a client might receive 
a present of 5001. or 1,000/., say, if he had recovered 
an estate of 60,0001. a year for a claimant. Would a 
court of equity interfere, and say the donor ought to 
have been advised and warned before he did it? Take 
the case of Serjeant Taddy, who successfully fought a 
right-of-way case for an old lady up to the court of 
errors. She presented him with 20,000/., but he de- 
clined it. She died two years afterwards, and left it 
to him by her will. Will any one say the bequest was 
void???’ 
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